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SPresent overview of proposed RID 
response action
S Identify stakeholders
SBuild consensus on project approach
SPropose project schedule
SReview WVBA WQARF site status
S Facilitate data exchange
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SRestore groundwater quality for all 
beneficial uses
SProtect public health and environment
SPrevent further groundwater degradation
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S Consistent with NCP and WQARF
S Meets all remedial objectives
S Optimal WQARF reference remedy
S Remedy infrastructure exists and well positioned
S Shortest implementation time
S Lowest cost
S Treated water used for highest beneficial uses
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SDraft RI report complete
SPublic comment period complete?
SRemedial objectives pending
SProject funding on hold
SADEQ path forward?
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SRID has claim under NCP and WQARF
SG&K/M&A to implement response action
SResponse action:

• Fast parallel track approach
• Logical
• Efficient
• Economical

SPartner with ADEQ to complete
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END
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RID SUPERFUND RESPONSE ACTION

• Up to 20 RID wells in SW Phoenix impacted by VOCs 
• Use existing RID wells, canals, and easements for remedy
• Pump and treat approximately 25,000 AFY groundwater to 

remove VOCs
• Remediated water is drinking water supply for West Valley
• Preliminary contacts with water purveyors positive



GALLAGHER & KENNEDY 
----- P.A. -----

LAW OFFICES 

DAVID P. KIMBALL Ill 
DIRECT DIAL: (602) 530-8221 
E-MAIL: DPK@GKNET.COM 

VIA US MAIL 

Vernon G. Baker II 
President 
Arvinmeritor, Inc. 
2135 West Maple Road 
Troy, MI 48084 

August 19, 2009 

2575 EAST CAMELBACK ROAD 
PHOENIX, ARIZONA 85016-9225 

PHONE: (602) 530-8000 
FAX: (602) 530-8500 
\1\/VVW.GKNET.COM 

Re: Potential Liability to the Roosevelt Irrigation District 

Dear Mr. Baker: 
I 

The purpose of this letter is to notify you that your organization has been identified as a 
potentially responsible party for groundwater contamination that has impacted wells owned and 
operated by the Roosevelt Irrigation District ("RID") and to invite you and your representatives 
to a meeting to be held at the Mountain Preserve Reception Center; 1431 East Dunlap A venue; 
Phoenix, Arizona 85020-3026. The meeting is to be held on the 161

h of September, 2009 at 9:00 
a.m. to discuss the remedial alternatives and early response action being formulated and 
evaluated by RID and the parameters of a creative potential settlement between your 
organization and other potentially responsible parties with RID for contamination of its 
groundwater wells. 

This office represents RID. RID is a political subdivision of the State of Arizona. RID is 
organized and operated under Article XIII of the Arizona Constitution and Title 48, Chapter 19 
of the Arizona Revised Statutes. 

RID owns and operates approximately 1 00 groundwater wells in the western portion of 
Maricopa County. The wells are used to supply water to public and private entities and 
individuals for industrial, agricultural and residential uses. The groundwater pumped by over 20 
of these wells is contaminated with pollutants including, but not limited to, trichloroethene 
("TCE"); 1,1, !-trichloroethane ("TCA"); methyl tertiary butyl ether ("MTBE"); and 
tetrachloroethene ("PCE"). The contamination is associated with three regional sites which have 
been identified under the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (42 U.S.C. §§ 9601 - 9675) ("CERCLA") or the Arizona's Water Quality Assurance 
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Revolving Fund program (A.R.S. §§ 49-281 - 49-298) ("WQARF"). The three sites are 
described below: 

Motorola 52"d Street Superfund Site ("M-52") 

M-52 is listed on the United States Environmental Protection Agency's ("EPA's") 
National Priorities List ( 40 C.F .R. Pt. 300, App. B). M-52 has been subdivided into three 
operable units ("OUs"). The approximate boundaries of OU1 are Palm Lane to the north, 52"d 
Street to the east, Roosevelt Street to the south and 44th Street to the west. The approximate 
boundaries of OU2 are Roosevelt Street to the north, 44th Street to the east, Buckeye Road to the 
south and 18th Street to the west. The approximate boundaries of OU3 are McDowell Road to 
the north, 20th Street to the east, Buckeye Road to the south and 7th A venue to the west. 

West Van Buren Area WQARF Site 

The West Van Buren Area WQARF Site ("WVBA") is listed on the Arizona Department 
of Environmental Quality's ("ADEQ's") WQARF Registry established under A.R.S. § 49-
287.01(D). The approximate boundaries ofWVBA are McDowell Road to the north, 7th 
Avenue to the east, Lower Buckeye Road to the south and 75th Avenue to the west. 

West Central Phoenix WQARF Site 

The West Central Phoenix WQARF Site ("WCP") also is listed on ADEQ's WQARF 
Registry. WCP is bounded approximately by Campbell Road to the north, 19th Avenue to the 
east, McDowell Road to the south and 43rd A venue to the west. 

The groundwater underlying each of these three sites is moving in a south-westerly or 
westerly direction and is hydrologically connected to the groundwater pumped by RID. Your 
organization, or a predecessor-in-interest to your organization, has been identified in records 
maintained by either EPA or ADEQ, or other property records, as having owned and/or operated 
one or more facilities within the boundaries of the three sites. More importantly, releases or 
threatened releases of hazardous substances have been documented at the facilities. As a result, 
you are potentially jointly and severally liable for all recoverable response costs and damages 
incurred to date and to be incurred in the future by RID under the provisions of Section 1 07 (a) of 
CERCLA, 42 U.S.C. § 9607(a) and other common law causes of action for such releases or 
threatened releases. 

If necessary, RID is prepared to file suit to recover those costs and damages under the 
provisions of CERCLA, Arizona state law and federal common law. A copy of the draft 
Complaint is attached to this letter. 

If not addressed by RID and supported by the potentially responsible parties, EPA and/or 
ADEQ will require the construction of multiple groundwater "pump and treat" systems to 
remediate the groundwater contamination at these three sites. Such "pump and treat" systems 
have already been installed for some operable units at M-52. These individually designed and 
separately operated systems are not only expensive to construct, they will require many decades 
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of costs to operate and maintain and often prove inefficient, ineffective, and fail to provide 
"final" relief from liability. RID intends to avoid such problems. 

RID has assembled a technical team which is investigating and evaluating remedial 
alternatives to provide long-term protection and unrestricted use of its wells and water supply, 
including the implementation of an early response action to protect RID's wells that have not yet 
been impacted and to mitigate impacts to the contaminated RID wells. The remedial alternatives 
under consideration will utilize RID's impacted wells and existing pipelines and easements to 
design and operate a single, regional "pump and treat" system that could effectively address the 
groundwater contamination at these three sites that currently impacts and/or threatens to impact 
RID wells, thereby saving significant costs compared to the costs for multiple new "pump and 
treat" systems. 

More significantly, if the necessary funding can be obtained for well field integration, the 
required water treatment facility(ies), and a separate delivery system for the treated water, RID is 
prepared to enter into consent decrees with settling parties that could eliminate liability for the 
very significant future long-term "pump and treat" operation and maintenance costs. 
Participation in the consent decree by ADEQ also could provide protection from any 
contribution claims from any non-settling potentially responsible party under Section 113(f)(2) 
ofCERCLA, 42 U.S.C. § 9613(f)(2); and A.R.S. § 49-292(C). 

The purpose of the meeting is to discuss RID's response options, cost estimates and 
creative potential settlement alternative that may avoid litigation, significant response costs, and 
provide liability "finality" for the settling potentially responsible parties. We hope you and your 
representatives are able to attend the September meeting. Please RSVP via email to 
stuart.kimball@gknet.com. 

Very truly yours, 

GALLAGHER & KENNEDY, P.A. 



1 David P. Kimball III (Bar No. 04576) 

2 
Email: dpk@gknet.com 
StuartS. Kimball (Bar No. 026681) 

3 Email: Stuart.Kimball@gknet.com 
GALLAGHER & KENNEDY, P.A. 

4 
2575 East Camelback Road 

5 Phoenix, Arizona 85016-9225 
Telephone: (602) 530-8000 

6 Facsimile: (602) 530-8500 

7 
Attorneys for Plaintiff Roosevelt Irrigation District 

8 

9 

10 

11 

UNITED STATES DISTRICT COURT 

ROOSEVELT IRRIGATION DISTRICT, 
12 a political subdivision of the State of Arizona, 

: ' < ~ c ' 

13 

14 

15 v. 

Plaintiff, 

,, 

16 UNIV AR USA, INC:.~' :a Washington 
corporation; SOUTHWEST SOLVf;NTS & 17 ' '" ,, '!'"" ' ' 

CHEMICALS,)N~~' a Tex~tt~orporatib:n;::' : • 
18 DOLPHTh[, INCbRPQRA TED ,tan Arizon~ 

corporation; AMERICAN LINEN SUPPLY 
19 CO., ail:nlinois corporat16'ri; MARO~Y'S 
20 CLEANER~,:& LAUNDRY~ INC., ~m Arizona 

corporation;'PRUDENTIAL,OVERALL 
21 SUPPLY, a Califorpia corpqtation; 
22 AMERICAN TELEPHONE' AND 

TELEGRAPH COMPANY, a Delaware 
23 corporation; CHEVRON, U.S.A., INC., a 
24 Pennsylvania corporation; THE CARDON 

GROUP, L.L.C., an Arizona limited liability 
25 company; PETCO ANIMAL SUPPLIES 

26 STORES, INC., a Delaware corporation; 
KINDER MORGAN G.P., INC., a Delaware 

27 corporation; BP WEST COAST PRODUCTS, 

28 

j l 

t,'. 
;l :'' 



LLC, a Delaware limited liability company, 

2 
dbaATLANTIC RICHFIELD CO.; SHELL 
OIL COMPANY, a Delaware corporation; 

3 COSTAR GROUP, INC., a Delaware 

4 
corporation, dba DATA PACKAGING 
CORP.; YRC INC., a Delaware corporation; 

5 SANTA FE PACIFIC RAILROAD 

6 
COMPANY, a New Mexico corporation; 
SCHUFF STEEL COMPANY, a Delaware 

7 corporation; WORLD RESOURCES 

8 
COMPANY, a Virginia corporation; REXAM 
BEVERAGE CAN COMPANY, a Delaware 

9 corporation; ANDERSON CLAYTON CORP., 
a Delaware corporation, dba WESTERN 

10 COTTON SERVICES; ARI-TEX TIRES; 

11 ARNOLD CORPORATION, an Ohio 
corporation; BRAKE SUPPLY COMPANY, ;; ; 

12 INC., an Indiana corporation; HI-TECH 
,. 

13 PLATING, INC., a California corporati~t1;,;,, . 
JOE'S DIESEL REPAIR; LASALLE tc 

14 DRAPERIES; MARICOPA LAND AND', 

15 
CATTLE COMPANY, an Arizona 
corporation, dba MARJ,9()JjJ#;~,Y-

16 PRODUCTS, INC.; EBNN RA~QUET 

17 
SPORTS, INC., an Oh~~;pprpor~t~on, dba 
PENN ATHLETIC; RA Y'ANOBOB~S 

18 TRUCK SALVA,GELLC;RBSEARCHL, ; 

19 
CHEMICALS INCORrORATE{.), a Delaware 

j, ~" , 'L ', t ':., ·1 

corpor~t~~n; SEAPORTf:JfTROLJ;~,· 
20 CORPORATION, a Califo~ia corporation; 

21 
SMITHEYRECYCLING C(}MPANY, 
an Arizona c6$oration; W AtKER POWER 

22 SYSTEMS, INC.~ ~m Arizopa corporation; 
PENT AIR, a Minn~bt:t!Odrporation, dba STA-

23 ; ['+,; 

RITE INDUSTRIES, INC.; TRANSCO 

24 LINES, INC., an Arkansas corporation; 
TRIPLE E PROPERTIES, INC., a California 

25 corporation; SALT RIVER VALLEY WATER 

26 USERS' ASSOCIATION, an Arizona 
corporation, dba SALT RIVER PROJECT; 

27 ATP, INC., an Arizona corporation, dba AIR 

28 
TUF PRODUCTS, INC.; ARIZONA BUS 

2 



1 LINES, INC., an Arizona corporation; AUTO 

2 
SAFETY HOUSE, LLC, a Delaware limited 
liability company, dba AUTO SAFETY 

3 HOUSE; BILL'S CYLINDER HEAD 

4 
SERVICE, INC., an Arizona corporation; 
HOLSUM BAKERY, INC., an Arizona 

5 corporation; INTERNATIONAL WINDOW-
6 ARIZONA, INC., a California corporation; 

JAQUAY'S EQUIPMENT COMPANY; 
7 J.T.'S DIESEL REPAIR, INC., an Arizona 

corporation; MANCO, INC., an Arizona 
8 corporation; MILUM TEXTILE SERVICES 
9 CO., an Arizona corporation; OPTIFUND, 

INC., an Arizona corporation, dba OPTIF AB, 
10 INC.; PENSKE TRUCK LEASING 
11 CORPORATION, a Delaware corporation, dba 

PENSKE TRUCK LEASING CO., LIMITED 
12 PARTNERSHIP; PHOENIX HEAT :, 

13 TREATING, INC., an Arizona corporatr1on; 
THE PROCTER & GAMBLE COMPANY,;ari 

14 Ohio corporation; SAN JOAQUIN REFINING, 
CO., INC., a California corp,oration; TIMES; 15 
FIBER COMMUNICATJONS;;I,NC., a ;:' 

16 Delaware corporation;PR.AXA:lll INC., a , 

17 
Delaware corporatioh~:;~-STAJWQUALITY 
METAL FINISHING, INC~~ HONEYWELL 

'i:i;~; ,'" > ;·,·~~~i:}l:' '" ~' 

18 INTERNATIONAL,JNC., aO:elawah:~'' .. •'' ,'' 
corporatiqn';; D~VELCQ;MA~lf~CTURING 

19 OF A£gi,QNA, INC.,'~~l4fizon~~qmoration; 
20 PHOENiDQ:INDUSTRIAlli;P,ROPERTIES, 

INC., a Del~wa,re corporati'b~; PHOENIX 
21 MANUFACTURING, INC.,dm Arizona 
22 corporation; GANNETT CO., INC., a 

Delaware corporati6n, db'a PHOENIX 
23 NEWSPAPERS, INC,;:LAUNDRY & 
24 CLEANERS SUPPLY, INC., an Arizona 

corporation; FMC CORPORATION, a 
25 Delaware corporation; BOC EDWARDS, 

26 INC., a Delaware corporation; 
ARVINMERITOR, INC., a Nevada 

27 corporation; ADOBEAIR, INC., a Delaware 

28 
corporation; COOPER INDUSTRIES, LTD., a 

3 



1 Bermuda corporation; BAKER METAL 

2 
PRODUCTS, INC., a Texas corporation; 
SHEET METAL FABRJCATING 

3 SPECIALISTS, LLC, an Arizona limited 

4 
liability company; FRUEHAUF LIMITED, a 
UK corporation; NUCOR CORPORATION, 

5 a Delaware corporation; CORNING 
IN CORPORA TED, a New York corporation; 

6 ELM PROPERTIES, L.L.C., an Arizona 
7 limited liability company; LENOR U. PINCUS 

as the Trustee of the PINCUS FAMILY 
8 TRUST; EUGENE R. PERRJ, an unmarried 
9 man; THE SEVEN ANGELS, L.L.C., an 

Arizona limited liability company; CAPITAL 
10 LIQUIDATIONS LLC, an Arizona limited 
11 liability company; CENTURY WHEEL & 

RJM CORPORATION, a California 
12 corporation; UNITED PARCEL SERVICE, 

13 INC., an Ohio corporation; SOUTHwES}l-," 
ROOFING; FEDMART, dba SUNBELT; URS , 

14 SOUTHWEST, INC., a Delaware corporation,' 
dba SHAMROCK TOWING; WILLMORE 15 MANUFACTURJNG, INC.~!a!vArizona ·; 

16 corporation; OSBORN PROD\J¢ts, INC., ari -•. 
Arizona corporation;'~yiC 11;l!TALS AND'·' 

17 FABRJCATION; REDLINEAuTOPARTS; 
1 ' '.. ' . :C· j': .•. 

18 PMI INDUSTRlA;L.PROPERtY, L:LC,~an' 
Arizona uniH~d' 'Ii~bility .comp~y; PRECISE 

19 METAIU'PRODUCTS CQMPANY~:an. 
20 ArizonUtb~rporation, dba'F~FLEX TOOL 

& MACHINE,,PRECISIONMARKING, 
21 PAINT SPR}J1{;;INC., and ~RJGEE METAL 
22 SPINNING; GIUTSPUR EXHIBITS; 

GENERAL ELECmG:(DbMPANY, a New 
23 York corporation; TR:fJXD TRUCKING 
24 COMPANY; DJM CONSTRUCTION, INC., 

an Arizona corporation; REDBURN TIRE 
25 COMPANY, an Arizona corporation; F&B 

26 MFG. CO., an Illinois corporation; THE 
MILADO FILCO ANDERSON TRUST; 

27 PYRAMID INDUSTRIES, INC., a Delaware 

28 
corporation; INTERMOUNTAIN WOOD 

4 



1 PRODUCTS, INC., a Utah corporation, dba 

2 
INTERMOUNTAIN LUMBER CO.; M&S 
ENTERPRISES, an Arizona corporation; 

3 CONGER NORTHWEST, INC., an Oregon 

4 
corporation, dba TARR, INC.; HILL 
BROTHERS CHEMICAL COMPANY, a 

5 California corporation; BPGRAPHICS, INC., 
an Arizona corporation, dba BPGRAPHICS, 

6 BP GRAPHICS & SCREENPRINT, and 
7 BILLBOARD POSTER; LA YKE, 

IN CORPORA TED, an Arizona corporation; 
8 MARICOPA COUNTY, a political subdivision 
9 of the State of Arizona; MARICOPA 

COUNTY COMMUNITY COLLEGE 
10 DISTRICT; CITY OF PHOENIX, a political 

11 subdivision ofthe State of Arizona; UNITED 
STATES DEPARTMENT OF ENERGY; 

12 UNITED STATES DEPARTMENT OF 
DEFENSE; BLACK CORPORA TIONS·l, l3 100; and WHITE PARTNERSHIPS 1- l~oor 

14 

15 

16 

Defendants. 

17 PlaintiffRo~sev~ir:Jrriga~ion District ("RID''), for its Complaint herein, alleges as 
t, ; ~' , ; t; ; ; I\ < , . , , ~ 

;; ,;'· 

18 follows: 
•' <:l 

19 NATURE OF THE ACTION 

20 '
1L>' , This action i~;broughttbrecover the costs of response incurred by RID 

!)f 

21 pursuant to the provisions d{~he Comprehensive Environmental Response, Compensation, 

22 and Liability Act o(J980, 42 U.S.C. §§ 9601 - 9675 ("CERCLA"), as well as for damages 
;-, ,, ;; 

23 to property owned by;ruri. 

24 JURISDICTION AND VENUE 

25 2. This action arises under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a); 

26 and under Arizona State law. 

27 

28 

5 



1 3. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 1331 

2 (Federal question); 28 U.S.C. § 1367(a) (supplemental jurisdiction); 28 U.S.C. § 2201(a) 

3 (declaratory judgment); and Section 113(b) ofCERCLA, 42 U.S.C. § 9613(b). 

4 4. Venue lies in the Phoenix Division of the United States District Court for 

5 the District of Arizona pursuant to 28 U.S.C. § 139l(b)(2) and Section 113(b) of 

6 CERCLA, 42 U.S.C. § 9613(b). The claims asserted in this ColTlplaint arose in Maricopa 

7 County, Arizona; the release and threatened release of hazardous substances have 

8 occurred and are occurring in Maricopa County, Arizona;·~nd the damages have occurred 

9 and are occurring in Maricopa County, Arizona. 
,,,. 

10 5. Pursuant to Section 113(1) ofCERCLA, 42 U.S.C. § 9613(1), RID has ,,••':.; ' 

11 provided copies of this Complaint to the Attorne/deneral ofthe United States and to the 

12 Administrator of the Environmental Protection Agency., , 

13 PARTIES 
; i (1 : ~ : l i ; ~ ; ; ; ' . 

14 Plaintiff: 

15 6. RID is an if!iga;~ion district otganiied andi operated under Article XIII of the 
~ : ) r ' £ ' ~ ! ~ ; ~ ; i, ~ ; 

16 Arizona ConstitutioJ\;and Title;4~,, Chapter 19 of the Arizona Revised Statutes. RID is a 
t ~ • I I , • ' ;- : : 

17 political subdivision 6¥tl)eBtatelof Arizona, vested with all the rights, privileges and 
'';f!L: .. -~i:Hd~iqn:;~:"·; ; 

18 benefits, and ~ntitled to the :iinl;nun!tie~;and exemptions granted municipalities and 
' ' . j ; ; ; : . ' ' ; . : i : : ' : ; ? ! ; ~ ~ ' . ; ~ : ~ ! t ) . 

19 politicaksubdivisions under the'A.iizona Constitution or any law of the State or of the 

20 Unit~d:Siates. Ariz. Co~,~~'~. XIIX; §' 7 (adopted 1940). RID has incurred necessary 

21 costs of a "response" as deft~ed in Section 101(25) ofCERCLA, 42 U.S.C. § 9601(25). 

22 

23 7. 

; :;j 

Defendants 

DefendanfUnivar U.S.A., Inc. ("Univar") is a corporation domiciled in the 

24 State of Washington. Univar is the successor-in-interest to Van Waters & Rogers, Inc., 

25 which formerly owned and operated facilities located at 50 South 45th A venue, and 2930 

26 West Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at 

27 the facilities. 

28 
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1 8. Defendant Southwest Solvents & Chemicals, Inc. is a corporation domiciled 

2 in the State of Texas which operates a facility located at 320 West Lincoln Street in 

3 Phoenix, Arizona at which hazardous substances have been disposed. 

4 9. Defendant Dolphin, Incorporated is a corporation domiciled in the State of 

5 Arizona which owns and operates a facility located at 740 South 59th Avenue in Phoenix, 

6 Arizona at which hazardous substances have been disposed. 

7 10. Defendant American Linen Supply Co. is a corporation domiciled in the 

8 State of Illinois which owns and operates a facility located at 720 West Buchanan Street 

9 in Phoenix, Arizona at which hazardous substances,ha~e been dispose([ .. 

10 11. Defendant Maroney's Cleaners & ~~undry, Inc. is a corporation domiciled 

11 in the State of Arizona which formerly owned~~d:ol?~f~ted:~facility located at 720 West 

12 Buchanan Street in Phoenix, Arizona .at the time hazardous .substances were disposed at 

13 the facility. 

14 12. Defendant Prudential Overall Supply is a corporation domiciled in the State 

15 of California which owns and.operates a facility located at 5102 West Roosevelt Street in 

16 Phoenix, Arizona atwhichha~;~dous substances have been disposed. 

17 13. DefendantAmerican Telephone and Telegraph Company is a corporation 

18 domiciled in th~.State of1Je1~WF1re which'O\vns and/or operates or formerly owned and/or 
> ' ' ; ; • ' : ' > ' : \ ~ < 

• ' ' : ~ ' j ' ' ' 

19 operat~d. a facility located at 505 N,~rth 51st A venue in Phoenix, Arizona at the time 
,:Ld.fii . ;j J;~' :~:·: t~ 1 : 

20 hazardous substances were:clisposed at the facility. 
; . 'J.l 

21 14. .. Defendant che'vron, U.S.A., Inc. ("Chevron") is a corporation domiciled in 
i( 

22 the State ofPemisylyania vvhich owns and/or operates or formerly owned and/or operated 

23 facilities located at 3050South 19th Avenue and at the Phoenix Tank Farm in Phoenix, 

24 Arizona at the time hazardous substances were disposed at the facilities. Chevron is the 

25 successor-in-interests to The Texas Company, also known as Texaco. Chevron is also the 

26 successor-in-interests to Union Oil Company of California, also known as Unocal. 

27 15. Defendant The Cardon Group, L.L.C. is a limited liability company 

28 domiciled in the State of Arizona which owns and/or operates or formerly owned and/or 

7 



1 operated a facility located at the Phoenix Tank Farm in Phoenix, Arizona at the time 

2 hazardous substances were disposed at the facility. 

3 16. Defendant PETCO Animal Supplies Stores, Inc. is a corporation domiciled 

4 in the State of Delaware which owns and/or operates or formerly owned and/or operated a 

5 facility located at 304 South 67th Avenue in Phoenix, Arizona at the time hazardous 

6 substances were disposed at the facility. 

7 17. Defendant Kinder Morgan G.P., Inc. ("KinderN,forgan") is a corporation 

8 domiciled in the State of Delaware which owns and operat~s a facility located at the 

9 Phoenix Tank Farm in Phoenix, Arizona at which hazardous substances have been 

10 disposed. Kinder Morgan is the successor-in-interest to Santa Fe Pacific Pipeline 
( . ' . . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. :;'', 
Partners, L.P. 

'] 

18. Defendant BP West Co~st Products, LLC i~alimited liability company 
• > • ' • 

domiciled in the State of Delaware whid~while doing bu~ih'ess under the name of 
:L_; "'; ~:~:.:~:~., . : .: 

Atlantic Richfield Co., operates a facility:locat~<Hit~ne Phoenix Tank Farm in Phoenix, 
~ ' ' ; " ' . . 

Arizona at which hazard()l.ls~~pstances ha~¢,b~~~ dis;~s~. 
;~i;:f~;:i?1H~;i;~ ~:\ ~~· 

19. Defenci~fit Shell <I>itCompany is a corporation domiciled in the State of 
.f~n~~:~~- '::i~ , 

Delaware which operat~Wa facitili; located at the Phoenix Tank Farm in Phoenix, Arizona 

at which ha?;artiou~<s.ubst~~g~s;h~~,i~~~H dlspbsed. 
·!i'~·' ~:-:~:fd~}:t. ::q~L;\ , 

20: Defend~,,(:oStar Gr()up, Inc. is a corporation headquartered in the State of 

Delaw~r~ M'hich, while d6iflg business under the name of Data Packaging Corp., owns 

and/or oper~te~ or formerly~wned and/or operated a facility located at 425 South 67th 
: ;i(i .· 

A venue in PhoeniX,_,Arizon~ at the time hazardous substances were disposed at the 
facility. '" ,y~ 

21. Defendant YRC, INC. ("YRC") is a corporation domiciled in the State of 

25 Delaware which owns and/or operates or formerly owned and/or operated a facility 

26 located at 2021 South 51st A venue in Phoenix, Arizona at the time hazardous substances 

27 were disposed at the facility. YRC is the successor-in-interest to Roadway Express. 

28 
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1 22. Defendant Santa Fe Pacific Railroad Company is a corporation domiciled in 

2 the State of New Mexico which owns and operates a facility located at 707 North 20th 

3 A venue in Phoenix, Arizona at which hazardous substances have been disposed. 

4 23. Defendant Schuff Steel Company is a corporation domiciled in the State of 

5 Delaware which owns and/or operates or formerly owned and/or operated a facility 

6 located at 420 South 19th Avenue in Phoenix, Arizona at the time hazardous substances 

7 were disposed at the facility. 
,,,· 

8 24. Defendant World Resources Company is a corporation domiciled in the 

9 State of Virginia which owns and/or operates or fomierly.owned and/or operated a facility 

10 located at 8113 West Sherman Street in Tolleson~ Arizona at the time hazardous 

11 substances were disposed at the facility. 

12 25. Defendant Rexam Beverage Can Compan)'("Rexam") is a corporation 

13 

14 

15 

16 

17 

18 

19 

20 

21 

: ' 2 ; : l , ; j - : ~ 

domiciled in the State of Delaware which pWJJ.S and/or operates or formerly owned and/or 
;, :,., ,t: ,_ -", 

operated a facility located at 211 North 51 ~t A venue .in Phoenix, Arizona at the time 

hazardous substances werf!(iisposed at the facility. Rexam is the predecessor-in-interest 
[~~-td·::~~~:i~~i ,,, 

to American National[Can Groti~. 
p" '<' ,~, ~\ 

26. Defehct~H~~ders8~ <::layton Co~l is a corporation domiciled in the State 

of Delaware which,. while'~~iijg' ~~~~H\ltYJ~;4p'der.the name of Western Cotton Services, 
''<, ,·,n;~:,:H ,~t~", 

owns and/or operat~s;bt~formerlfQwned and/or operated a facility located at 615 South 
":;:~;~~;, ;qniL 't:it~~H~: 

51st A vcinue in Phoenix, )\ri,zona at•tlle time hazardous substances were disposed at the 
; :! :' : :: ~ -- i 

)q; 

facility. , ' 
l'' 

22 27. Defendant Ari-Tex Tires owns and/or operates or formerly owned and/or 

23 

24 

operated a facility l~dated at 1701 - 1707 South 22nd A venue in Phoenix, Arizona at the 

time hazardous substances were disposed at the facility. 

25 28. Defendant Arnold Corporation is a corporation domiciled in the State of 

26 Ohio which owns and/or operates or formerly owned and/or operated a facility located at 

27 40 South 7th Avenue in Phoenix, Arizona at the time hazardous substances were disposed 

28 at the facility. 

9 



1 29. Defendant Brake Supply Company, Inc. is a corporation domiciled in the 

2 State oflndiana which owns and/or operates or formerly owned and/or operated a facility 

3 located at 420 South 7th Avenue in Phoenix, Arizona at the time hazardous substances 

4 were disposed at the facility. 

5 30. Defendant Hi-Tech Plating, Inc. is a corporation domiciled in the State of 

6 

7 

8 

California which owns and/or operates or formerly owned and/oroperated a facility 

located at 4313 West Van Buren Street in Phoenix, Arizona atithe time hazardous 
,·(; ·. ,·,, 

substances were disposed at the facility. 

9 31. Defendant Joe's Diesel Repair owns ~ndYbt operates orfol1llerly owned 
i~--· • 

10 and/or operated a facility located at 6316 West )r,~n Buren Street in PhoeniX; ;\rizona at 

11 the time hazardous substances were disposed 'atth~ifaqpity/ 
12 32. Defendant LaSalle Draperies owns and/oh:>perates or formerly owned 

~~r n{ :::; : , 
13 and/or operated a facility located at 71 O,;W'est Buchanan Streetin Phoenix, Arizona at the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

time hazardous substances were disposed; ~t the facility. 

33. Defendant M¥i<;opa Land and,C,at~le C~mpany is a corporation domiciled 
,;(~f>; :·:tH:d;,. I~{ ; 

in the State of Arizona!which 6\Vns and/or operates or formerly owned and/or operated a 
f ~: ~;;' ~ d i >:;' 

facility located at 3602W,yst Ehvood Street in Phoenix, Arizona at the time hazardous 
> ; l ~ t q ~; > ',, d ~: ' ; ~ ( f t! : t' ' d; ~ 

substances were:disposed at~lie facilityl'Marieopa Land and Cattle Company is the 
, ' ' ; · !: , - lr ; ; : ~ ; ;_ · , , 

successor~ in-interest to Maricopaj~Jy-Products, Inc. 
' ' ,· i ; ~ ; ; ' ' t ' 

· 3(.;·: Defendant I>e,hn Racquet Sports, Inc. is a corporation domiciled in the State 

of Ohio whi~h;; while doin~b~siness under the name of Penn Athletic, owns and/or 
!l '•, 

operates a facility'.Ipcated.¢'3o6 South 45th Avenue in Phoenix, Arizona at the time 
'-~~H~bd~i:, 

hazardous substancd'!~vere disposed at the facility. 
i' 

24 35. Defendant Ray and Bob's Truck Salvage, LLC owns and/or operates or 

25 formerly owned and/or operated a facility located at 101 South 35th Avenue in Phoenix, 

26 Arizona at the time hazardous substances were disposed at the facility. 

27 36. Defendant Research Chemicals Incorporated is a corporation domiciled in 

28 the State of Delaware which owns and/or operates or formerly owned and/or operated a 

10 



1 facility located at 8220 West Harrison Street in Phoenix, Arizona at the time hazardous 

2 substances were disposed at the facility. 

3 3 7. Defendant Seaport Petroleum Corporation is a corporation domiciled in the 

4 State of California which owns and/or operates or formerly owned and/or operated a 

5 facility located at 25 North 57th A venue in Phoenix, Arizona at the time hazardous 

6 substances were disposed at the facility. 

7 38. Defendant Smithey Recycling Company is a corporation domiciled in the 

8 State of Arizona which owns and/or operates or formerly owned and( or operated a facility 

9 located at 3640 South 53rd Avenue in Phoenix, Arizona at the time hazardous substances 

10 were disposed at the facility. 

11 39. Defendant Walker Power Systems, Iric. is a corporation domiciled in the 
;,, ' 

12 State of Arizona which owns and/or operates or formerlyowned and/or operated a facility 

13 located at 1301 E. Jackson Street in Ph6~ni?C~ Arizona at th~ time hazardous substances 

14 were disposed at the facility. 
: : : ',; 

15 40. Defendant Pentair, Inc. is a corporation dmni~iled in the State ofMinesota 

16 

17 

18 

{ ' i ' • ~ < ' ' 

't; ~; <; . : 
which, while doing business uhdel: the name ofSta-Rite Industries, Inc., owns and/or 

operates or formeri/o;~ned and/~; operated a faci'lity located at 1146 West Hilton Street 

in Phoenix, .Arizona at the till1e ~~zard6us ,substances were disposed at the facility. t. 'c, • ;t;• 0 ,,, 

19 41. Defendan~Transco Lt11es, Inc. is a corporation domiciled in the State of 

20 Arkans~~\yhich owns anctYbr operat~s or formerly owned and/or operated a facility 

21 located at 3:839 \\fest Buck~ye Road in Phoenix, Arizona at the time hazardous substances 

22 were disposed at'thefacility . 
. ,. ,( 

23 42. Defendant Triple E Properties, Inc. is a corporation domiciled in the State of 

24 California which owns and/or operates or formerly owned and/or operated a facility 

25 located at 1909 West Fillmore Street in Phoenix, Arizona at the time hazardous substances 

26 were disposed at the facility. 

27 43. Defendant Salt River Valley Water Users' Association is a corporation 

28 domiciled in the State of Arizona which, while doing business under the name of the Salt 

11 



1 River Project, or SRP, owns and/or operates or formerly owned and/or operated facilities 

2 located at 100 South 51st A venue, 120 South 51st A venue and 1616 East Lincoln Street in 

3 Phoenix, Arizona at the time hazardous substances were disposed at the facilities. 

4 44. Defendant ATP, Inc. is a corporation domiciled in the State of Arizona 

5 which, while doing business under the name of Air TufProducts, Inc. owns and/or 

6 operates or formerly owned and/or operated a facility located at IOJ North 45th A venue in 

7 Phoenix, Arizona at the time hazardous substances were dispo~eq at the facility. 
! : ; ; ' ~ ' 

8 45. Defendant Arizona Bus Lines, Inc. is a corp6rationd(lmiciled in the State of 

9 

10 

11 

Arizona which owns and/or operates or formerly own~~ and/or operated a facility located 

at 814 West Jefferson Street in Phoenix, Arizona at the time hazardous substances were 
,• ; ,, . 

disposed at the facility. 

12 46. Defendant Auto Safety House, LLC. is a Ihnited liability company 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

il' < 

domiciled in the State of Delaware whi~h,\vpile doing business under the name of Auto 
i· · .. " 

Safety House, owns and/or operates or formerly owned and/or operated a facility located 

at 2630 West Buckeye Road:in,Phoenix, Arizoo~ at the time hazardous substances were 
;"; _/ .- 1q, : ' 

; < : ' ~ ' ' : ~ f 

disposed at the faciliW~. . . , 
;~,~~ri:p. ':h. .; 

47. Defendai1f:I3Pl's cYHnder Head Service, Inc. is a corporation domiciled in 
,;~~~;;;, ,;:rq~:;~L;H;',~,... i ·: 

the State of Arizona which owns and16'top(:;futes or formerly owned and/or operated a 
~i:nt;:,-:~:. z,t::tn~~;~, ·i;~HtL ·" 

facility located at 1620:,So,l;lth 27tl1Avenue in Phoenix, Arizona at the time hazardous 
;;~~ttr . ~(~L 'qJ:;!;, 

substan'ces:were disposed'a~~he faci'Iity. 
t i;; \: H ; t ; ~; ; l 

48. 1!Pefendant HO'tsum Bakery, Inc. is a corporation domiciled in the State of 
,.~ ·;·:~~. ;;~~ 

Arizona which owns}nd/gfoperates or formerly owned and/or operated a facility located 

at 408 South 23rd Averllle in Phoenix, Arizona at the time hazardous substances were 
,; 

disposed at the facility. 

25 49. Defendant International Window- Arizona, Inc. is a corporation domiciled 

26 in the State of California which owns and/or operates or formerly owned and/or operated a 

27 facility located at 2121 South 15th A venue in Phoenix, Arizona at the time hazardous 

28 substances were disposed at the facility. 

12 



1 50. Defendant Jaquay's Equipment Company owns and/or operates or formerly 

2 owned and/or operated a facility located at 1219 South 19th Avenue in Phoenix, Arizona 

3 at the time hazardous substances were disposed at the facility. 

4 51. Defendant J. T. 's Diesel Repair, Inc. is a corporation domiciled in the State 

5 of Arizona which owns and/or operates or formerly owned and/or operated a facility 

6 located at 717 North 21st Avenue in Phoenix, Arizona at the time hazardous substances 

7 were disposed at the facility. 

8 52. Defendant Manco, Inc. is a corporation domiciled in the State of Arizona 

9 which owns and/or operates or formerly owned and(oroperated a facilityJocated at 1738 
'J' I> 

10 West Lincoln Street in Phoenix, Arizona at the ti~e hazardous substances Wyre disposed 
' ·,;r 

11 at the facility. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

,,, 
53. Defendant Milum Texti)e Services Co. is a·corporation domiciled in the 

State of Arizona which owns and/or ~;~ta1e~;or formerly ~~ned and/or operated a facility 
: ( : ~ ; ; ; _, ' f ; ' : . . 

located at 5925 West Monroe Street in Piioenix,'Arizpna at the time hazardous substances 
I 

were disposed at the faci,lity~ 1 ,,,, , 

,:/i~izH~~:nHt~~;, ;:: ,' 

54. Defend;tht Opti~q, Inc. is a corporation domiciled in the State of Arizona 
,:i;~~L~··h '.~:i ~-

which, while doing bu~i~~~s un4~(the name of 6ptifab, Inc., owns and/or operates or 
'r;i~:~;l ,~;-~:~ Hn; ~, ;:.}, . , 

formerly owned.anq/or operat~q facilitieSiqcated at 1550 West Van Buren Street and 
. : '' : ,_ .' ' 

1554 WeSt Van Bu~en,Str~et in Phoenix, Arizona at the time hazardous substances were 

disposed\~ the facility.,., .. ·,,: 

55. , QeJendant Peh~ke Truck Leasing Corporation is a corporation domiciled in 

the State of Dela\Vare which,' while doing business under the name of Penske Truck 
;~{~~~:~.f:l:' 

Leasing Company L.Pi('owns and/or operates or formerly owned and/or operated a facility 

located at 5524 West Buchanan Street in Phoenix, Arizona at the time hazardous 

substances were disposed at the facility. 

26 56. Defendant Phoenix Heat Treating, Inc. is a corporation domiciled in the 

27 State of Arizona which owns and/or operates or formerly owned and/or operated a facility 

28 
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1 located at 2405 West Mohave Street in Phoenix, Arizona at the time hazardous substances 

2 were disposed at the facility. 

3 57. Defendant The Procter & Gamble Manufacturing Company is a corporation 

4 domiciled in the State of Ohio which owns and/or operates or formerly owned and/or 

5 operated a facility located at 2050 South 35th Avenue in Phoenix, Arizona at the time 

6 hazardous substances were disposed at the facility. 

7 58. Defendant San Joaquin Refining Co., Inc. is a corporation domiciled in the 

8 State of California which owns and/or operates or formerly owned and/or operated a 

9 facility located at 131 South 57th Avenue in Phoenix,-Arizona at the time hazardous 

10 substances were disposed at the facility. 
. . . 

11 59. Defendant Times Fiber Communicatioi'ls,_ In~As a corporation domiciled in 
> i.J:",,:f> 

12 the State of Delaware which owns and/or operates or fbrtnerly owned and/or operated a 
; ~ I ! : ~ , , - ; 1 ~ ! t , 

13 facility located at 4648 West Van Burea~Sljteet in Phoenix, Arizona at the time hazardous 
~ • 1 : : ; i ~ ;' ' 

14 substances were disposed at the facility. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

f ~. ' 

60. Defendant 1):~~con Lines is a <;()rporatioh do~iciled in the State of 
;)hqd;;~~;~~!i ,' :: 

California which ow.nf~nd/~;'6p~rates or fonherly owned and/or operated a facility 

located at 3839 WestB~ck~ye R~~d in Phoenix[lArizona at the time hazardous substances 

were dispose4_at ttl~ ,facilitY. :·. ·· '' ·' 

6 f. Defend~~ Praxair', I11c .. ("Praxair") is a corporation domiciled in the State of 
f;;~~iL :~i:rfL ~·i·~,:t 

Delaware'~hich owns and{qr operates or formerly owned and/or operated a facility 
t' ]_ ') • 

located at 1 b21:t:Jorth 22nd:Avenue in Phoenix, Arizona at the time hazardous substances 

were disposed at'tn~facilit/ Praxair is the successor-in-interest to Treffers Precision, Inc. 

62. Defendant Tri-Star Quality Metal Finishing, Inc. owns and/or operates or 

24 formerly owned and/or operated a facility located at 5144 West McKinley Street in 

25 Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

26 63. Defendant Honeywell International, Inc. is a corporation domiciled in the 

27 State of Delaware which owns and/or operates or formerly owned and/or operated 

28 facilities located at 2739 East Washington Street, 2801 East Washington Street, 149 South 

14 



1 27th Street, 202 South 27th Street, and 3401 East Air Lane in Phoenix, Arizona at the 

2 time hazardous substances were disposed at the facilities. 

3 64. Defendant D-Velco Manufacturing of Arizona, Inc. is a corporation 

4 domiciled in the State of Arizona which owns and operates a facility located at 401 South 

5 36th Street in Phoenix, Arizona at which hazardous substances have been disposed. 

6 65. Defendant Phoenix Industrial Properties, Inc. is a corporation domiciled in 

7 the State of Delaware which owns a facility located at 3027 East, Washington in Phoenix, 

8 Arizona at which hazardous substances have been disposed. 

9 66. Defendant Phoenix Manufacturing, Inc. is a corporation domiciled in the 

10 State of Arizona which formerly operated a facility located at 1601 East Madison Street in 

11 Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

12 67. Defendant Gannett Co.,Jnc. is a corporation domiciled in the State of 
' " 

13 Delaware which, while doing business urtder,the name of Phoenix Newspapers, Inc., 

14 formerly owned and operated a facility located 'atl20 East Van Buren Street in Phoenix, 
; ; ; ~ . ' 

15 Arizona at the time hazardOt1S, ;substances were. disposed at the facility . 
. ~f if;~::uL-i~ 'ii' 

16 68. Defendaiii Laundcyi~ Cleaners Supply, Inc. is a corporation domiciled in 
:'.: ~:, . H '~; 

17 the State of Arizona wlii:oh. own{And/or operate~ or formerly owned and/or operated a 

18 

19 

20 

21 

22 

23 

facility located at4120 Easd~J~dis6'itsti-eetiti'Phoenix, Arizona at the time hazardous 
~:~~(:$ :L~).::;$~~;;;~L. ···td~;, , 

substan.?~· were dispos~fl f!.t the fa~ility. 

's<Jl;);, Defendantt~c Co~g~~tion is a corporation domiciled in the State of 
'i':>, ;:;·: ' ' 

Delaware w'11ich owns and/~r operates or formerly owned and/or operated a facility 
. I : ' : ~ 

located in the east~ portio~ of Phoenix, Arizona at the time hazardous substances were 
' ' 

disposed at the facilitf( 

24 70. Defendant BOC Edwards, Inc. ("BOC Edwards") is a corporation domiciled 

25 in the State of Delaware which owns and/or operates or formerly owned and/or operated a 

26 facility located at 3027 East Washington Street in Phoenix, Arizona at the time hazardous 

27 substances were disposed at the facility. BOC Edwards is the successor-in-interest to 

28 Kachina Labs and the Joray Corporation. 

15 



71. Defendant ArvinMeritor, Inc. is a corporation domiciled in the State of 

2 Nevada which owns and/or operates or formerly owned and/or operated a facility located 

3 at 500 South 15th Street in Phoenix, Arizona at the time hazardous substances were 

4 disposed at the facility. 

5 72. Defendant AdobeAir, Inc. is a corporation domiciled in the State of 

6 

7 

8 

9 

Delaware which owns and/or operates or formerly owned and/or ()perated a facility 
' 

located at 500 South 15th Street in Phoenix, Arizona at the time .hazardous substances ',' ,, '. 

were disposed at the facility. 

73. 
_H,f ' ·:. ;,, 

Defendant Cooper Industries, LTD is l}''Cotporation domicf.led in Bermuda 
,:;' ., ' 

\ ' : ~ l ; ' ' 

10 which owns and/or operates or formerly owned#ri~or operated a facility locf}ted at 500 

11 South 15th Street in Phoenix, Arizona at the time'h~zar:~ous'substances were disposed at 

12 the facility. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

74. Defendant Baker Metal Ptotlt~ct~, Inc. is a corporation domiciled in the State 
> ' ' ~ ~ ' • • 

of Texas which owns and/or operates or fo.rmdrtfowned and/of:~perated a facility located 
; '> .:\;'\ 

at 1601 East Madison Street in Phoenix, Ariz on~ 'at th~ 'titrie hazardous substances were 

disposed at the facility( '!' i!;;~;i ,
1 

t :';~~1~!:; 'HH ·r;_ .-

75. Defendant.Sheet N[¢tal FabricatingSpecialists, LLC. is a limited liability 
;iff~H·. ,::!l!H\i~i~f;:;,~,, . ,,J,· 

company d,?;~ic~~ffd:~the St~f~:?fArhd}n2i("Wlilch owns and/or operates or formerly 

owned .andlor oper~f~dl~Jaciliif,~qcated at 1601 East Madison Street in Phoenix, Arizona 
-:o'~ 'q:'~:· '11'~L. ,' 

at tht:"~ifu'~;h,~zardous sub~~ces ~~~{disposed at the facility. 
' , : : .- r 1 ; ; ; ~ • 

76. ' il)e,fendant Fro~hauf is a foreign corporation domiciled in the United 
~qqLh :;~~ 

Kingdom which o~ anq.{pr operates or formerly owned and/or operated a facility 
,;~~:~~~f;f~rr~ 

located at 1616 East Uiiicoln Street in Phoenix, Arizona at the time hazardous substances 
i1' 

were disposed at the facility. 

77. Defendant Nucor Corporation is a corporation domiciled in the State of 

26 Delaware which formerly owned and operated a facility located at 3536 West Osborn 

27 Road in Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

28 
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1 78. Defendant Coming Incorporated ("Coming") is a corporation domiciled in 

2 the State ofNew York which formerly owned and operated a facility located at 3536 West 

3 Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at the 

4 facility. Coming is the successor-in-interests to its wholly owned subsidiary Components 

5 Incorporated. 

6 79. Defendant ELM Properties, L.L.C. ("ELM Properties~') is a limited liability 

7 company domiciled in the State of Arizona which owns and operates a facility located at 
. ' 

8 3540 West Osborn Road in Phoenix, Arizona to which ha~ardous substances were 

9 disposed at the facility. ELM Properties is the succes~or-"in..:intereststo C,harles G. May; 

10 May Industries, Inc.; May Welding and Machine; and Estella Lyvon May. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

80. Upon information and belief, 6efen~arltL,en~te U. Pincus is the Trustee of 

the Pincus Family Trust. The Pincus family Trust o~ds':apd/or operates or formerly 
:j~:;f~: 't~~;Hr 

owned and/or operated a facility locate(fa't,3536 West OsborliRoad in Phoenix, Arizona 
l : ; < ' ~ ' < 

at the time hazardous substances were disposed;d{tbefacility. 
' I l ' A ; : ~ f { ; 

I f - : ~ , , : , ~ ; ; ; ~ l , ; 

81. Defendant ,Eugyi1e R. Perri is a r~sident ofthe State of Arizona who 
,p;~h~nlntt~:. '" 

formerly owned ando~~rated'~:facility located at 3536 West Osborn Road in Phoenix, 
~ ' : ; • < i ' ' : \ . 

Arizona at the time hizardous substances were 'disposed at the facility. 

82. [)efendant T~~$g~~n:Ah~e1s,'L.L.C. is a limited liability company 

domiciled'i~ the St~ie;~ff\riz~ri~Fhich owns and operates a facility located at 3536 West 

Osborri ~~ad in Phoeni~,Pi:pzonato~hich hazardous substances were disposed at the 
•;: 

21 facility. 

22 83. Def~bdant C:~it)ital Liquidations, L.L.C. is a limited liability company 
i t '< ' ~ ' : i -> 

23 domiciled in the State :Of Arizona which owns and/or operates or formerly owned and/or 

24 operated a facility located at 3536 West Osborn Road in Phoenix, Arizona at the time 

25 hazardous substances were disposed at the facility. 

26 84. Defendant Century Wheel & Rim Corporation is a corporation domiciled in 

27 the State of California which owns and/or operates or formerly owned and/or operated a 

28 
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facility located at 2930 West Osborn Road in Phoenix, Arizona at the time hazardous 

2 substances were disposed at the facility. 

3 85. Defendant United Parcel Service, Inc. is a corporation domiciled in the State 

4 of Ohio which owns and/or operates or formerly owned and/or operated a facility located 

5 at 3150 West Osborn Road in Phoenix, Arizona at the time hazardous substances were 

6 disposed at the facility. 

7 86. Defendant Southwest Roofing owns and/or opy,rllt(!s or formerly owned 

8 and/or operated a facility located at 3150 West Osborn Road in Phoenix, Arizona at the 

9 time hazardous substances were disposed at the fa~ilitY. · 
10 87. Defendant Fedmart, while doing business under the name ofSunbelt, owns 

11 and/or operates or formerly owned and/or operat~d a facilitY located at Grand Avenue and 

12 Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at the 

13 facility. 

14 88. Defendant URS Southwest, Inc. C'URS~') is a corporation domiciled in the 

15 State of Illinois which, whilt1 doing business unaer the rtafue of Shamrock Towing, owns 
; f ::; <. q '_l ~;; i ~ t 

16 and/or operates or forrilerly owri~d and/or operated a facility located at Grand Avenue and 
. ' li·" 

17 Osborn Road in Phoeni~; A,rizot;l~ ~t the time h~zardous substances were disposed at the 

18 

19 

20 

21 

22 

23 

facility. . . •. ;. , · ··• 

89;; . Defe~dhlit Will~g~~:M,anufacturing, Inc. ("Wilmore Manufacturing") is a 
i ' [ ' f : ! ~ ~ i i ' 

corponitioJil.domiciled in the. State of Arizona which owns and/or operates or formerly 

owned and/or·operated a fadility located at 3030 North 30th Avenue in Phoenix, Arizona 

at the time hazardous substances were disposed at the facility. Wilmore Manufacturing is 

the successor-in-inte~~st 't~ Mogul Corporation. 

24 90. Defendant Osborn Products, Inc. is a corporation domiciled in the State of 

25 Arizona which formerly operated a facility located at 3632 West Clarendon in Phoenix, 

26 Arizona at the time hazardous substances were disposed at the facility. 

27 

28 
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1 91. Defendant Magic Metals and Fabrication formerly operated a facility 

2 located at 3632 West Whitton Avenue in Phoenix, Arizona at the time hazardous 

3 substances were disposed at the facility. 

4 92. Defendant Redline Auto Parts owns and/or operates or formerly owned 

5 and/or operated a facility located at 3632 West Whitton Avenue in Phoenix, Arizona at 

6 the time hazardous substances were disposed at the facility. 
( 

7 93. Defendant PMI Industrial Property, L.L.C. is a limited liability company 
. ; ' d ~:' 

8 domiciled in the State of Arizona which owns and/or operates orfonnerly owned and/or 

9 operated facilities located at 3625 West Clarendon A.J~nue and 3707 West Clarendon 
' ' < • ' ~ ; 

10 Avenue in Phoenix, Arizona at the time hazardou$'substances were dispo~
1

bd at the 
,,,, ·;i: . ; ; 

11 facilities. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

94. Defendant Precise Metal Products Co. is <{corporation domiciled in the 
' ' ' t [ ; ; ~ ~ ; ' 

State of Arizona which, while doing busine.ss:under the narries ofParaflex Tool & 

Machine Co.; Precision Marking; Paint Spray;~trlc.; and Perigee Metal Spinning, owns 
' 

and/or operates or formerly<>wned and/or operated a faciiity located at 3839 North 39th 
,;i:~·r,· \~\;~~i.. . q 

A venue in Phoenix, .Arizona at :iii~ time hazardous substances were disposed at the 

facilities. 

95 ... pefendant GHtSpu; Exhibits owns and/or operates or formerly owned and/or 
' i ' ' ; 1 : ~ ; ' ; ' " ' " ; 

operat~q facilities locat~~at 384d)Vest Clarendon Avenue, 3842 West Clarendon Avenue 

and 3 846 West Clarendorr:]~venue iii Phoenix, Arizona at the time hazardous substances 

were dispo~~<i at the faciliti~~. 
j_., ; ,, 

96. D~tJP:<iant Ogeral Electric Company is a corporation domiciled in the State 
!i P: L ( ~, ~:. 

of New York which 'q-\Ytis and/or operates or formerly owned and/or operated a facility 

located at 3 840 West Clarendon A venue in Phoenix, Arizona at the time hazardous 

substances were disposed at the facilities. 

97. Defendant Triad Trucking Company owns and/or operates or formerly 

27 owned and/or operated a facility over the North Canal Plume Water Quality Assurance 

28 
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1 Revolving Fund Site in Phoenix, Arizona at the time hazardous substances were disposed 

2 at the facility. 

3 98. Defendant DJM Construction, Inc. is a corporation domiciled in the State of 

4 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

5 at 3 720 West Whitton A venue in Phoenix, Arizona at the time hazardous substances were 

6 disposed at the facility. 

7 99. Defendant Redburn Tire Company is a corporation domiciled in the State of 

8 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

9 at 3 801 west Clarendon A venue in Phoenix, AriZOJ;la at the time hazardous substances 

1 0 were disposed at the facility. 

11 100. Defendant F &B Mfg. Co. is a corpoditi,on d()miciled in the State of Illinois 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

which operates a facility located at 4316 North 39th Avenue in Phoenix, Arizona at which 

hazardous substances have been dispoi6d;r:·:,, ,, ,.' 

101. Defendant Milado Filco Arid~~s6h Tiyst owns aijdl~r operates or formerly 
~·L ,di'-. f;~~::!~~:,.;-,) 

owned and/or operated afa,()UiiT located at 4316'North 39tnAvenue in Phoenix, Arizona 
,; n;r;rf~;F: >'' ; 

at the time hazardous•s~bstan'b'd1were dispos&l at the fa~ility. 
cH!;:;;,. ,• jl 1 

102. Defend~nf~yram~~In,dustries, Imki's a corporation domiciled in the State of 
'~P:;:: dH~H!~t;fl~i't'-·· ... 

Delaware w,h,icll;~'YI?-5. and!of·~perates:6t1qhilierly owned and/or operated a facility 
,~,-' "';;o.i<~i;~f: ·q.r; 

103., 'befendant Intefmountain Wood Products, Inc. is a corporation domiciled in 

the State ofUtahW,hich, 'Yhi1e doing business under the name of Intermountain Lumber 
J ~ n ~ . ; [:. 

Co., owns and/or operates or formerly owned and/or operated a facility located at 4330 

North 39th A venue in Phoenix, Arizona at the time hazardous substances were disposed at 

the facility. 

26 104. Defendant M & S Enterprises is a corporation domiciled in the State of 

27 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

28 
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at 4330 North 39th Avenue in Phoenix, Arizona at the time hazardous substances were 

2 disposed at the facility. 

3 105. Defendant Conger Northwest, Inc. is a corporation domiciled in the State of 

4 Oregon which, while doing business under the name ofTarr, Inc., owns and/or operates or 

5 formerly owned and/or operated a facility located at 4115 West Tumey Avenue in 

6 Phoenix, Arizona at the time hazardous substances were dispose<;lat the facility. 

7 106. Defendant Hill Brothers Chemical Company i~ ~'bprporation domiciled in 

8 the State of California which operates a facility located at~450 N~ 42nd Avenue in 

9 Phoenix, Arizona at which hazardous substances have been disposed. · 

10 107. Defendant BPGraphics, Inc. is a COtPoration domiciled in the State of 

11 Arizona which, while doing business under the names qf B,PGraphics; BP Graphics & 
(t' 

12 Screenprint, and Billboard Poster, owps and/or operates or formerly owned and/or 

13 operated a facility located at 3940 Wes~'-h1ontecito in Phoelli~ Arizona at the time 

14 hazardous substances were disposed at th'e facilitY~. 

15 108. Defendant Layke, Incorporated is a corporation domiciled in the State of 
~ ~::; ·'>;q ; ' ·~ 

16 Arizona which owns artdlor o~~rates or formedy owned and/or operated a facility located 
> l :: qi ~ }',- ; ii ~ : ' 

17 at 3330 West Osborn Road. in Phoenix, Arizona· at the time hazardous substances were 
> t: q ~;;' '1• ' 

18 disposed at th~;facility. ·· d:,. 
;'i~·~-· ;;c~;;:~·!f~\!-; ;,;L:, 

19 1 (}9. Defendtttit!Maricopa:County is a political subdivision of the State of 
' , L;; :; . : ;t, ; ~ q! ~ t: i ' 

20 Ariz6mhvh~ch owns and'ciperates facilities located at the Phoenix Tank Farm and 320 
; • ' ~ • • ' ' 0 ~ 

21 West Lincolrl Street in Phoe~ix, Arizona, at which hazardous substances have been 

22 disposed. Pursuahtto A.R:S·. § 12-821.01, Maricopa County was provided RID's Notice 

23 of Claim on or abo~t1 April29, 2009. On May 8, 2009, Maricopa County notified RID 

24 that Maricopa County would not investigate the claim. 

25 110. Defendant Maricopa County Community College District is a public 

26 educational institution funded by the State of Arizona and located throughout Maricopa 

27 County which owns and/or operates or formerly owned and/or operated a facility located 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

at 621 North 7th A venue in Phoenix, Arizona at the time hazardous substances were 

disposed at the facility. 

111. Defendant City of Phoenix is a political subdivision of the State of Arizona 

which owns and/or operates facilities located at 4019 W. Glenrosa Avenue, 3401 East Air 

Lane, 111 South 34th Street and 2801 East Air Lane in Phoenix, Arizona, at which 

hazardous substances have been disposed. Pursuant to A.R.S. § ,12..:821.0 1, the City of 

Phoenix was provided RID's Notice of Claim on or about Apt;il29, 2009. On July 23, 

2009, the City of Phoenix denied RID's claim. 

112. Defendant United States DepartmentofEbe.rgy is an ag~ncy ofthe United 

States responsible for the Western Area Power_Ad~inistration which owns-~nd/or 

operates or formerly owned and/or operated a faci11tyiocated'at 615 South 43rd Avenue at 

the time hazardous substances were disposed at the facility. 

113. Defendant United States Odpartment of Defense is an agency of the United 

States responsible for the United States Air Fo~be wh,ich formerly owned and/or operated 

a facility located at 111 South) 4th Street at the time hriirirdous substances were disposed 
~ ' ' - . ' 

at the facility. 

114. Defendani~ Black dorporations 1 "-TOO and White Partnerships 1 - 100 are 

entities which own and/o; dper~te:~rfdrrileriY:owned and/or operated facilities in and 
> ~ ' - ' • ; ' - ' ' ' ' \ 

around the western pO'rtion of Phoenix, Arizona at the time hazardous substances were 
:) ' .,, ' 

disposecl~t the facility. RIJ) will se~R leave of the Court to amend this Complaint upon ., ' ,,,, ' 

ascertaining thetrue identiti~s of Defendants Black Corporations 1 - 100 and White 

Partnerships 1-l:OQJ',, ;/ 
''•' 

: ; - ; ~ : 

115. Each D~ftndant is a "person" as defined in Section 101 (21) of CERCLA, 

42 U.S.C. § 9601(21). 

COUNT ONE 

(CERCLA) 

27 116. RID is the owner and operator of a series of groundwater wells located in 

28 the western portion of Maricopa County, Arizona. RID operates and maintains the 

22 



1 groundwater wells for the purpose of providing water to public and private entities and 

2 individuals in the western portion of Maricopa County, Arizona for industrial, agricultural 

3 and residential uses. 

4 117. Each Defendant owns and/ or operates or formerly owned and/ or operated a 

5 "facility" as defined in Section 101(9) ofCERCLA, 42 U.S.C. § 9601(9). 

6 118. Each Defendant by contract, agreement or otherwise'arranged for disposal 

7 or treatment, or arranged with a transporter for transport for disposal or treatment, of 

8 hazardous substances owned or possessed by each such Defendant, or by some other 

9 person, at the facility owned and/ or operated or formerly owned and/ or operated by each 

1 0 such Defendant. 

11 119. There has been a release or threatenedrelease'ofone or more hazardous 

12 substances from each facility owned and/or operated or formerly owned and/or operated 

13 by each such Defendant. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

120. 
; > : ~ ~ : ~ : ~ \ ; t \ . : ; < ;< 

The hazardous substances which hav~ peen released or threatened to be 

released from the facilities ·ow,l)ed and/or operated or forrhefly owned and/or operated by 
,rr_iJ'}:~~~:;HdL ·;: , 

the Defendants have irifiltrated w:and contaminated or threaten to infiltrate and 
;1.:,;nr!i:-,, ,F f 

contaminate the groundWa~er UI"\Qerlying Maricopa County, Arizona, and in which the 
-, ::~~:~;;J;h 

RID well field is located. 
',; ," :';it:;q:;;: : . . 

, h~ 1. As a restdt of the r~leases or threatened releases of hazardous substances 

from the'(~pilities owned;~~d/or op~r~ted or formerly owned and/or operated by the 

Defendants',.df:a,s a result ofthe disposal of hazardous substances arranged by the 

Defendants, RID'~~~ incurred necessary costs of "response" as defined in Section 101 (25) 
; <; f ~' 1 ~ t i' 

ofCERCLA, 42 U.S'.(};§ 9601(25). 
' 

24 122. All costs of response borne by RID have been incurred consistent with the 

25 National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F .R. Part 300 

26 (the "NCP"), or incurred not inconsistent with the NCP. 

27 123. Each Defendant is jointly and severally liable under Section 107(a) of 

28 CERCLA, 42 U.S.C. § 9607(a), for the response costs RID has incurred, and each 

23 



1 Defendant is jointly and severally liable for all future costs RID may incur that are not 

2 inconsistent with the NCP. 

3 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

4 against the Defendants, and each of them, as follows: 

5 A. For the costs RID has incurred responding to the releases or threatened 

6 releases of hazardous substances from the facilities owned and/or operated or formerly 

7 owned and/or operated by the Defendants, with interest from th.e date of expenditure; 
i ·: ', 

8 B. Declaring each Defendant jointly and severally liable for all future costs 

9 RID will incur in responding to the releases or threatened. releases ofhazardous 

10 substances from the facilities owned and/or operated or formerly owned and/or operated 

11 by the Defendants; 

12 c. For RID's reasonable cq~ts and attorneys' f~es incurred as a result of having 

13 to bring this action; and 

14 

15 

16 

17 

18 

D. For such other and further relief a~ th¢ Court deems just and proper. 
" 

COUNT TWO 
:'" ' i! > ~ ~: > 

(Quasi Cont;tact, Unjust Enrichment, Restitution) 
; : i;: n~: t ~ ~ ~.; \ _ 

124. RID reiriddrporates:and realleges Paragraphs 1 through 123, inclusive. 
~;;}~:·, ,;:~;;.H;;·;>,_ . ;· 

125 .. .[)~fe~dants lia4:~d'cgh~iliil¢,~9 have a duty under 42 U.S.C. §§ 9601 et seq. 
1-, ' ., '., ''• 

19 and un<i~t'Federal ancCArizon~ state common law to respond to the releases or threat of 
:~1I!fr. ;;~~: : '- ;;· ~, ; · 

20 releases 'o( hazardous sub'st:allces from the facilities owned by Defendants. 
'; 1:} .· f ~. ' •• 

21 126. 'run has performed the duty of Defendants by supplying services 
·, ,•, 

22 immediately nece~sary to sabsfy the requirement of public health and safety. Such 

23 services include, in addltion to responding to the release or threatened release of 

24 hazardous substances from the facility owned and/or operated or formerly owned and/or 

25 operated by Defendants, the employment of attorneys and consultants for the purposes of 

26 negotiation with the United States Environmental Protection Agency and the Arizona 

27 Department of Environmental Quality with respect to the investigation, development, 

28 design and implementation of effective response actions. 
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1 127. RID's performance of services described in Paragraph 126 has conferred 

2 benefits on and unjustly enriched Defendants. 

3 128. Defendants are individually and or jointly liable to RID for the value of 

4 benefits conferred on them by RID pursuant to Federal and Arizona State law. 

5 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

6 against the Defendants, and each of them, as follows: 

7 

8 

A. 

B. 

For the value of services performed by RID; , ; 
i ,, 

For a declaration that Defendants will be lia1He for services which may be 

9 provided by RID in the future; 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

c. For RID's reasonable costs and att~{peys' fee,s incurred as a result of having 
;,, ql~t;; ' '. 

iH, to bring this action; and 

For such other and further relief as the Cotitt deems just and proper. 
;'·~ - < 

D. 

coib'NT THREE 

(NIJ~sah~e) , 

129. RID reincorpqratt:s and reall6g~~~Paragraphs 'f through 128, inclusive. 
,, ' >' 

' ' ~ _, " • • ' ; r ; : ~ ; • ' ~ 

130. As a result oftheit'actions, Defendants have caused an unreasonable 
,'<r.>;, ·!n: l:. 

invasion of, interference with and impairment of RID's beneficial use and enjoyment of 

its wells, thereby ~ausing JtiJ) in~o~teniense; annoyance, impairment of use, interference 
• • I 

with enjoyment, andbt4ez:injufy.':J;'his unreasonable invasion of, interference with and 
,. .,, ,, t 

? ~ • ' ~ ' ' ? ; ~ ' 

impairment of RID's beneficial use and enjoyment of its property continues to this day. 
. ': ~F;l: 

131. 'p~fendants' ~nduct is injurious to health and interferes with the 
• ' > ~ - ' ' ' 

comfortable enjd~e,!lt ofJite or property by an entire community. 
"·Hrn;q:r;~ 

132. DefendiWtS' conduct constitutes both a public and private nuisance under 

Arizona State law. The nuisance and injuries caused thereby are substantial, tangible, 

continuing and both temporary and permanent. The continuation of such conduct 

threatens irreparable harm to RID property. 

WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

against the Defendants, and each of them, as follows: 

25 



1 A. For the amount of damages to RID property in an amount to be proven at 

2 trial; 

3 

4 

B. 

C. 

For a mandatory injunction directing Defendants to abate the nuisance; 

For RID's reasonable costs and attorneys' fees incurred as a result of having 

5 to bring this action; and 

6 

7 

8 

D. For such other and further relief as the Court deems just and proper. 

COUNT FOUR 

(Trespass) 

9 133. RID reincorporates and realleges Paragraphs 1 through 132, inclusive. 

10 134. Defendants' actions have resulted and continue to result in the release of 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

hazardous substances and have caused and will continue to• cause an actual physical 

invasion of and interference with RID) property interests;, This actual and physical 
, H ~:;, 0. c: ~. , . 

invasion of and interference with RID'spri{)p~fo/ is ongoing'cmd continues to this day. 
~ t' '~;. <; c'; t < '~ 

13 5. Defendants have known that the haz;m.dous substances deposited in RID's 
, ·~. , < l. . ... r .. ; . ~ 

wells have resulted in or "f9;~J!p.stantially cet1;aiii to resul~;in an actual and physical 
,.;Pt'~ ~·qtHnrL ·n, , 

invasion of or interfe;~~pce witli~D's propertyl interests, and thus have continued their 
.t:H:~;;tit~ ;~;~: 

intentional and/or negligent conduct. 
·:~~iftL o::~~i~Lntc:H·{\:, . ;. ' 

136 .. • ,ThiS·{l~tual ancf'~pysical irivas.ion of and interference with RID's wells has 
, - ; ' ~ ,• ' - ' : . . . " . ; ; 

::· . ,-t;;~;-;~l ~ ~;t~ 

occurred and continues:to occur Without permission, authority or consent from RID. The 

presenc~:P,f1~hese hazar~6~s·~ubst~~des,constitutes a trespass under Arizona State law. 
" -; ' ~ ; ~ -" ~ :_ : - ; 

137. ,: The trespass and damages caused thereby are substantial, tangible, 
l : : : ! ~ ; 

continuing, both1 teinporary'~nd permanent, and threaten irreparable harm to RID's wells. 

23 138. By reasdrt bfthe foregoing conduct of Defendants, RID is entitled to 

24 equitable relief, including, but not limited to, and injunction requiring Defendants to abate 

25 their dangerous conduct, remediate all contaminated properties, and to pay all costs 

26 associated with quantifYing the amount of remediation. 

27 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

28 against the Defendants, and each of them, as follows: 

26 



1 A. For the amount of damages to RID property in an amount to be proven at 

2 trial; 

3 B. For a mandatory injunction directing Defendants to abate their dangerous 

4 conduct; 

5 C. For RID's reasonable costs and attorneys' fees incurred as a result of having 

6 to bring this action; and 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D. For such other and further relief as the Court deetlls just and proper. 

RESPECTFULLY SUBMITTED this __ day ofAugusi; 2009. 

2140517/21982-0001 

By ____________________________ _ 
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David P. Kimball, III 
StuartS. Kimball 

· ·is?5.East Camelback Road 
. Phoenix:; Arizona 85016-9225 
Attorneys for Plaintiff Roosevelt 

Irrigation District 



Potentially 
Responsible Party 

Presentation
September 16, 2009



Agenda

§ Introduction of RID Project Team
§ RID Remediation Project PRP 

Presentation
§ Communications/Web Site
§ Question & Answer
§ PRP Fact Sheet Handout



Roosevelt Irrigation District
Response Action Team

§ Stan Ashby – RID Superintendent
§ Gallagher & Kennedy (G&K) – Legal Team
§ Montgomery & Associates – Technical Team
§ Lawrence Moore – Public Relations



Arizona Aquifer Water Quality Assurance 
Revolving Fund (WQARF) 

Program History

§ State Superfund Program – 1986
§ West Van Buren Area (WVBA) listed as State 

WQARF Site – November 13, 1987 
§ Draft WVBA WQARF Site Remedial 

Investigation Report – October 31, 2008



West Van Buren Remediation Investigation
Draft report genesis of RID remediation project

§ WVBA RI characterized extent of West Van Buren groundwater plume
§ WBVA RI Contaminants of Concern: tetrachloroethene (PCE); trichloroethene 

(TCE), 1,1-dichloroethane (1,1-DCA), cis-1,2-dichloroethene (cis-1,2-DCE), 
1,1-dichloroethene (1,1-DCE) and chromium 

West Van Buren Area
WQARF Site

OU-4 
?

Inferred
Hydraulic
Capture

OU-3 
Study
Area

OU-2 
CERCLA

Site

OU-1 
CERCLA

SiteEast Washington
WQARF Site



WVBA Remediation Investigation 
confirmed VOC impact to 21 RID wells

Van Buren Avenue OU-3

~ 40,000 gpm

Van Buren Street

Unimpacted Well
Impacted/Threatened Well

Pipe/Canal

WVBA WQARF Site



VOC Impact

§ 21 wells impacted by VOCs
§ 18 wells > 5ppb VOC
§ Concentrations of VOCs: 

– TCE @ 85 ppb - 1,1-DCE @ 9 ppb
– PCE @ 19 ppb - cis 1,2-DCE @ 8 ppb
– MTBE @ 45 ppb - 1,1-DCA @ 5 ppb

§ 40,000 gpm impacted water supply



Van Buren Avenue OU-3Van Buren Street

WVBA WQARF Site

WVBA RI confirmed VOC impacts to RID wells 
from upgradient federal Superfund OUs
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WVB WQARF Site OU-3 
Study
Area

OU-2 
CERCLA

Site

OU-1 
CERCLA

Site

RI confirmed West Central Phoenix WQARF 
Site plume has merged into WVBA plume

West Central
Phoenix

WQARF Site



Potential Responsible Parties

§ WVBA RI identified specific facilities (through 
sampling) where releases or threatened 
releases of VOCs occurred within the WVBA 
WQARF Site

§ WVBA RI identified Potentially Responsible 
Parties (PRPs) as owners or operators of the 
facilities where releases were documented



Basis for RID’s PRP List

1. PRPs identified by ADEQ in its WVBA RI
2. PRPs identified by ADEQ in draft and final RIs 

from the WCP WQARF site files
3. PRPs identified by EPA in the federal OUs
4. Other agency documents



Individualized RID PRP Fact Sheet
§ Identifies each Potentially Responsible Party
§ Identifies the locations of each facility with 

documented releases
§ Identifies specific contaminants of concern 

released to soils and/or groundwater at the 
specified facility 

§ Identifies EPA or ADEQ source documenting the 
release information upon which RID is relying



Why has RID pursued its own 
response action?

§ RID could lose control over its well 
field/operations 

§ If RID did not pursue its own response action,
– EPA would pursue separate OU-3 remedy (and still may)

– EPA could pursue separate OU-4 remedy (and still may)

– ADEQ could pursue separate WVBA remedy
– ADEQ could pursue separate WCP remedies



Result of RID Inaction
§ Multiple separate remedies with 

significant regulatory oversight
§ Substantially higher PRP capital/O&M 

and administrative costs 
ü Requires new extraction wells and piping
ü Requires new treatment systems
ü Results in fragmented end use



RID’s Two-Phase Remedy
Cost-Effective Response Action

§ Provides a  single, comprehensive and effective 
regional pump and treat remedy that maximizes 
existing RID infrastructure

§ Restores ~ 40,000 gallons per minute of 
impacted water supply 
– Drinking water use (Phase 1) ~ 20,000 gpm 
– Continued irrigation use (Phase 2) ~ 20,000 gpm



Phase 1 - Drinking Water End Use
(Early Response Action)

§ Phase 1A – continuous pumping of impacted 
RID wells along the Salt Canal (up to 20,000 
gpm) and treat using liquid phase GAC for 
drinking water supply

§ Phase 1B – pipe and continuously pump most 
highly impacted RID wells to Salt Canal and 
treat using liquid phase GAC for drinking water 
supply



Phase 1 Objectives

§ Protect human health and the environment by 
reducing exposure to VOCs in groundwater

§ Prevent transfer of VOCs from contaminated 
groundwater to air

§ Maintain plume containment 
§ Protect non-impacted RID wells



Phase 1 Objectives

§ Mitigate VOC impacts to impacted RID wells
§ Prevent further groundwater degradation
§ Begin restoration of groundwater 
§ Treat highest concentrations with fail-safe 

treatment technology 
§ Provide drinking water supply



Phase 1 Preliminary Cost Estimates

§ Capital Costs . . . . . . . . . . . . $30 - $35M 
§ Annual O&M Costs . . . . . . . . . $4 - $5M
§ 30-Year NPV O&M Costs . . .  $75 - $95M

(30 year NPV @ 6% discount)



Phase 2 - Irrigation End Use

§ Pipe lower VOC concentrations to less 
expensive remedial measures (air stripping, 
blending, well replacement) prior to discharge 
to Main Canal for continued irrigation use



Phase 2 Objectives
§ Protect human health and the environment by 

reducing exposure to VOCs in groundwater
§ Mitigate transfer of VOCs from contaminated 

groundwater to air
§ Remove lower VOC concentrations at lesser 

expense for continued irrigation use
§ Restore all RID wells/capacity
§ Restore groundwater quality



Phase 2 Preliminary Cost Estimates

§ Capital Costs . . . . . . . . . . . . $10 - $15M 
§ Annual O&M Costs . . . . . . .   $0.5 - $1.5M
§ 30-Year NPV O&M Costs . . .  $10 - $30M

(30 year NPV @ 6% discount)

Note: Phase 2 remedial actions will be evaluated and 
selected through Feasibility Study and Proposed Plan



RID Final Regional Remedy

§ Significantly less costly than multiple separate 
P&T systems

§ Does not require costly liquid phase GAC 
treatment for treated waters that will be used for 
continued irrigation for the reasonable 
foreseeable future (unlike OU2)

§ Removes substantially greater VOC mass than 
existing P&T systems



OU-2
Treatment 

Facility

Inferred
Hydraulic
Capture

OU-1
Treatment

Facility
WVBA

Treatment
Facility

• OU-1 Interim Remedy Removes  ~  600 lbs./yr.  (2008 data)
• OU-2 Interim Remedy Removes ~ 1,200 lbs./yr. (2007 data)
• RID Early Response Action – Phase 1A to Remove ~ 3,500 lbs./yr.
• RID Early Response Action – Phase 1B to Remove ~ 2,500 lbs./yr.
• OU-3 Alternative Could Remove an Additional 3–4,000 lbs./yr.

Regional Groundwater VOC Mass Removal



RID Cost Recovery Options

§ RID is prepared to implement this two-phase 
regional remedy and pursue cost recovery 
litigation on a joint and several liability basis 
against all identified PRPs  

§ However . . . RID’s preferred option is to settle 
with PRPs



Traditional Settlement Option
§ RID will settle with PRPs who enter into a consent decree 

with RID and ADEQ to fund RID/ADEQ response costs 
including:
– Capital costs - $40 - $50M for necessary upgrades to existing RID 

infrastructure and design/construction of new treatment facility (ies)
– Legal obligation – Fund annual O&M ($4.5 - $6.5M)

• $85 - $125M (30-year NPV O&M @ 6% discount)
– Total capital and O&M costs $125 - $175M (30-year NPV)



Creative Settlement Option
§ In addition to funding capital costs, settling PRPs 

agree to fund installation of a delivery pipeline 
adjacent to the RID main canal to convey treated 
groundwater to West Valley communities

§ Treated water provides water supply to West 
Valley

§ End users of this water pay treatment O&M 
costs (instead of PRPs)



Cost Benefit of Creative Settlement

§ Cost Benefit: Capital (final remedy) $40 - $50M 

§ Pipeline (to Goodyear – Buckeye) + $20 - $35M
$60 - $85M

§ Potential 30-Year NPV Savings: $65 - $110M



Finality of Liability Under 
Creative Settlement

§ Consent decree with RID, ADEQ and End Users

§ PRPs pay only agreed settlement amount (no 
O&M)

§ Liability release from RID 

§ Covenant not to sue/contribution protection from 
ADEQ



Unique Opportunity for Early 
and Final Settlement

§ WVBA WQARF Site RI completed: 
– Plume characterized
– PRPs identified

§ Effective regional remedy in place
– 20+ years of demonstrated “containment”

§ Need funding/legal obligation to:
– Optimize existing water extraction/conveyance infrastructure
– Construct necessary treatment facility(ies)
– Operate and maintain treatment facility(ies)

§ Can reasonably estimate remediation costs now for early 
and final settlement



To assist RID in deciding where to 
allocate its resources, RID requests:

§ By October 9, 2009, indicate whether your 
organization is interested in participating in 
settlement discussions

§ If there is a critical mass of PRPs who indicate 
settlement is likely, RID will pursue settlement.  If 
not, RID will pursue litigation.



If by October 9th a critical mass of 
PRPs indicate interest in settlement: 

§ By October 31, 2009, indicate whether your 
organization is interested in the traditional or the 
creative settlement option

§ Unless a critical mass of PRPs indicate a desire 
to pursue the creative option, RID will pursue the 
traditional settlement option



Lawrence E. Moore, Ph.D. 

Project Communications 

--

- . . 



Stakeholder/Constituency Focus 

§ Media Relations 
§ Community Relations 
§ Public Affairs 



• 

- . . -



www.wvgroundwater.org
Online September 18

http://www.wvgroundwater.org
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August 24, 2009 

 
VIA US MAIL 
 

Re: Roosevelt Irrigation District Response Action 
 
Dear: 
 

The purpose of this letter is to invite you and your representatives to a meeting to be held 
at the Mountain Preserve Reception Center; 1431 East Dunlap Avenue; Phoenix, Arizona 85020-
3026.  The meeting is to be held on the 16th of September, 2009 at 9:00 a.m.  The meeting is 
being called for the purpose of discussing the remedial alternatives and early response action 
being investigated and evaluated by the Roosevelt Irrigation District (“RID”) and the parameters 
of a creative potential settlement between your organization and other potentially responsible 
parties with RID for the contamination of its groundwater wells. 

This office represents RID.  RID is a political subdivision of the State of Arizona.  RID is 
organized and operated under Article XIII of the Arizona Constitution and Title 48, Chapter 19 
of the Arizona Revised Statutes. 

 RID owns and operates approximately 100 groundwater wells in the western portion of 
Maricopa County.  The wells are used to supply water to public and private entities and 
individuals for industrial, agricultural and residential uses.  The groundwater pumped by over 20 
of these wells is contaminated with pollutants including, but not limited to, trichloroethene 
(“TCE”); 1,1,1-trichloroethane (“TCA”); methyl tertiary butyl ether (“MTBE”); and 
tetrachloroethene (“PCE”).  The contamination is associated with three regional sites which have 
been identified under the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (42 U.S.C. §§ 9601 - 9675) (“CERCLA”) or the Arizona’s Water Quality Assurance 
Revolving Fund program (A.R.S. §§ 49-281 - 49-298) (“WQARF”).  The three sites are 
described below: 

Motorola 52nd Street Superfund Site (“M-52”) 

 M-52 is listed on the United States Environmental Protection Agency’s (“EPA’s”) 
National Priorities List. (40 C.F.R. Pt. 300, App. B).  M-52 has been subdivided into three 
operable units (“OUs”).  The approximate boundaries of OU1 are Palm Lane to the north, 52nd 
Street to the east, Roosevelt Street to the south and 44th Street to the west. The approximate 
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boundaries of OU2 are Roosevelt Street to the north, 44th Street to the east, Buckeye Road to the 
south and 18th Street to the west.  The approximate boundaries of OU3 are McDowell Road to 
the north, 20th Street to the east, Buckeye Road to the south and 7th Avenue to the west.   

West Van Buren Area WQARF Site 

 The West Van Buren Area WQARF Site (“WVBA”) is listed on the Arizona Department 
of Environmental Quality’s (“ADEQ’s”) WQARF Registry established under A.R.S. § 49-
287.01(D).  The approximate boundaries of WVBA are McDowell Road to the north, 7th 
Avenue to the east, Lower Buckeye Road to the south and 75th Avenue to the west. 

West Central Phoenix Area WQARF Site 

 The West Central Phoenix WQARF Site (“WCP”) also is listed on ADEQ’s WQARF 
Registry.  WCPA is bounded approximately by Campbell Road to the north, 19th Avenue to the 
east, McDowell Road to the south and 43rd Avenue to the west. 

 The groundwater underlying each of these three sites is moving in a south-westerly or 
westerly direction and is hydrologically connected to the groundwater pumped by RID.  Your 
organization, or a predecessor-in-interest to your organization, has been identified in records 
maintained by either EPA or ADEQ, or other property records, as having owned and/or operated 
one or more facilities within the boundaries of the three sites.  More importantly, releases or 
threatened releases of hazardous substances have been documented at the facilities.  As a result, 
you are potentially jointly and severally liable for all recoverable response costs and damages 
incurred to date and to be incurred in the future by RID under the provisions of Section 107(a) of 
CERCLA, (42 U.S.C. § 9607(a)) and other common law causes of action for such releases or 
threatened releases.  

 If necessary, Gallagher & Kennedy is authorized to file suit on behalf of RID against 
potentially responsible parties to recover response costs and damages to RID’s wells under the 
provisions of CERCLA, Arizona State law and federal common law.  Of course, as an existing or 
former client of Gallagher & Kennedy, you would not be named in any suit by Gallagher & 
Kennedy unless appropriate consent is subsequently obtained.  However, RID is prepared to hire 
separate legal counsel, if necessary, to file suit against potentially responsible parties that are 
clients of Gallagher & Kennedy. Also, one or more of the parties named in the action might 
attempt to seek contribution from your organization in a separate contribution action.  Therefore, 
you are invited to the meeting so that you are aware of a potential solution which could preclude 
such actions. 

 If not addressed by RID and supported by the potentially responsible parties, EPA and/or 
ADEQ will require the construction of multiple groundwater “pump and treat” systems to 
remediate the groundwater contamination at these three sites.  Such “pump and treat” systems 
have already been installed for some operable units at M-52.  These individually designed and 
separately operated systems are not only expensive to construct, they will require many decades 
of costs to operate and maintain and often prove inefficient, ineffective, and fail to provide 
“final” relief from liability.  RID intends to avoid such problems. 
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 RID has assembled a technical team which is investigating and evaluating remedial 
alternatives to provide long-term protection and unrestricted use of its wells and water supply, 
including the implementation of an early response action to protect RID’s wells that have not yet 
been impacted and to mitigate impacts to the impacted RID wells. The remedial alternatives 
under consideration will utilize RID’s impacted wells and existing pipelines and easements to 
design and operate a single, regional “pump and treat” system that could effectively address the 
groundwater contamination at these three sites that currently impacts and/or threatens to impact 
RID wells, thereby saving significant costs compared to the costs for multiple new “pump and 
treat” systems. 

More significantly, if the necessary funding can be obtained for well integration, the 
required water treatment facility(ies), and a separate delivery system for the treated water, RID is 
prepared to enter into a consent decree with settling parties that could eliminate liability for the 
very significant future long-term “pump and treat” operation and maintenance costs.  
Participation in the consent decree by ADEQ also could provide protection from any 
contribution claims from any non-settling potentially responsible party under Section 113(f)(2) 
of CERCLA, 42 U.S.C. § 9613(f)(2); and A.R.S. § 49-292(C). 

As an existing or former client, Gallagher & Kennedy is currently requesting a waiver of 
potential conflict only for the purposes of your organization attending the September meeting 
and/or participating in potential settlement negotiations with Gallagher & Kennedy on behalf of 
RID.  This waiver is not for any future potential litigation.  A separate litigation waiver would be 
requested, if necessary.  Please provide your consent to the limited waiver of potential conflict 
by executing this letter where indicated. 

If your organization does not want to waive the potential conflict with Gallagher & 
Kennedy for the September meeting and/or for the subsequent potential settlement negotiations, 
RID will hire separate legal counsel who will send out separate letters advising Gallagher & 
Kennedy clients of RID’s CERCLA cost recovery claim and its desire to pursue potential 
settlement negotiations prior to litigation.  In deciding whether to waive the potential conflict, 
you should consider how Gallagher & Kennedy’s representation of RID as described above 
could or might affect your organization.  Gallagher & Kennedy does not believe there is any 
material risk that its representation of RID in the above-referenced matter will adversely impact 
Gallagher & Kennedy’s representation of an existing client in unrelated matters or that there is 
any material risk that any confidences or secrets will be used adversely against existing or former 
clients.  You may wish to seek independent counsel to assist you in deciding whether or not to 
waive the potential conflict.  In any event, Gallagher & Kennedy recommends that separate 
counsel represent you in any potential settlement negotiations with RID. 

 The purpose of the September meeting is to discuss RID’s response options, cost 
estimates and creative potential settlement alternative that can avoid litigation, significant 
response costs, and provide liability “finality” for the settling potentially responsible parties.  
While you either have been or continue to be a client of Gallagher & Kennedy’s, we want to 
make you aware of the actions we are taking on behalf of RID, and give you the opportunity to 
take advantage of the settlement options we are exploring. 
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 We hope you and your representatives are able to attend the September meeting.  Please 
RSVP via email to Stuart.Kimball@gknet.com. 

Very truly yours, 
 
GALLAGHER & KENNEDY, P.A. 
 
 
 
By: 

David P. Kimball, III 
 
 
I hereby consent to and waive any potential conflict with respect to Gallagher & Kennedy’s 
representation of RID as set forth above: 
 
 
DATED:             
 
 
 
2192377/21982-0001 
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August 19, 2009 

 
VIA US MAIL 
 
 

Re: Potential Liability to the Roosevelt Irrigation District 
 
Dear: 
 

The purpose of this letter is to notify you that your organization has been identified as a 
potentially responsible party for groundwater contamination that has impacted wells owned and 
operated by the Roosevelt Irrigation District (“RID”) and to invite you and your representatives 
to a meeting to be held at the Mountain Preserve Reception Center; 1431 East Dunlap Avenue; 
Phoenix, Arizona 85020-3026.  The meeting is to be held on the 16th of September, 2009 at 9:00 
a.m. to discuss the remedial alternatives and early response action being formulated and 
evaluated by RID and the parameters of a creative potential settlement between your 
organization and other potentially responsible parties with RID for contamination of its 
groundwater wells. 

This office represents RID.  RID is a political subdivision of the State of Arizona.  RID is 
organized and operated under Article XIII of the Arizona Constitution and Title 48, Chapter 19 
of the Arizona Revised Statutes. 

 RID owns and operates approximately 100 groundwater wells in the western portion of 
Maricopa County.  The wells are used to supply water to public and private entities and 
individuals for industrial, agricultural and residential uses.  The groundwater pumped by over 20 
of these wells is contaminated with pollutants including, but not limited to, trichloroethene 
(“TCE”); 1,1,1-trichloroethane (“TCA”); methyl tertiary butyl ether (“MTBE”); and 
tetrachloroethene (“PCE”).  The contamination is associated with three regional sites which have 
been identified under the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (42 U.S.C. §§ 9601 - 9675) (“CERCLA”) or the Arizona’s Water Quality Assurance 
Revolving Fund program (A.R.S. §§ 49-281 - 49-298) (“WQARF”).  The three sites are 
described below: 

Motorola 52nd Street Superfund Site (“M-52”) 

mailto:DPK@GKNET.COM
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 M-52 is listed on the United States Environmental Protection Agency’s (“EPA’s”) 
National Priorities List (40 C.F.R. Pt. 300, App. B).  M-52 has been subdivided into three 
operable units (“OUs”).  The approximate boundaries of OU1 are Palm Lane to the north, 52nd 
Street to the east, Roosevelt Street to the south and 44th Street to the west. The approximate 
boundaries of OU2 are Roosevelt Street to the north, 44th Street to the east, Buckeye Road to the 
south and 18th Street to the west.  The approximate boundaries of OU3 are McDowell Road to 
the north, 20th Street to the east, Buckeye Road to the south and 7th Avenue to the west.   

West Van Buren Area WQARF Site 

 The West Van Buren Area WQARF Site (“WVBA”) is listed on the Arizona Department 
of Environmental Quality’s (“ADEQ’s”) WQARF Registry established under A.R.S. § 49-
287.01(D).  The approximate boundaries of WVBA are McDowell Road to the north, 7th 
Avenue to the east, Lower Buckeye Road to the south and 75th Avenue to the west. 

West Central Phoenix WQARF Site 

 The West Central Phoenix WQARF Site (“WCP”) also is listed on ADEQ’s WQARF 
Registry.  WCP is bounded approximately by Campbell Road to the north, 19th Avenue to the 
east, McDowell Road to the south and 43rd Avenue to the west. 

 The groundwater underlying each of these three sites is moving in a south-westerly or 
westerly direction and is hydrologically connected to the groundwater pumped by RID.  Your 
organization, or a predecessor-in-interest to your organization, has been identified in records 
maintained by either EPA or ADEQ, or other property records, as having owned and/or operated 
one or more facilities within the boundaries of the three sites.  More importantly, releases or 
threatened releases of hazardous substances have been documented at the facilities.  As a result, 
you are potentially jointly and severally liable for all recoverable response costs and damages 
incurred to date and to be incurred in the future by RID under the provisions of Section 107(a) of 
CERCLA, 42 U.S.C. § 9607(a) and other common law causes of action for such releases or 
threatened releases. 

 If necessary, RID is prepared to file suit to recover those costs and damages under the 
provisions of CERCLA, Arizona state law and federal common law.  A copy of the draft 
Complaint is attached to this letter. 

 If not addressed by RID and supported by the potentially responsible parties, EPA and/or 
ADEQ will require the construction of multiple groundwater “pump and treat” systems to 
remediate the groundwater contamination at these three sites.  Such “pump and treat” systems 
have already been installed for some operable units at M-52.  These individually designed and 
separately operated systems are not only expensive to construct, they will require many decades 
of costs to operate and maintain and often prove inefficient, ineffective, and fail to provide 
“final” relief from liability.  RID intends to avoid such problems. 

 RID has assembled a technical team which is investigating and evaluating remedial 
alternatives to provide long-term protection and unrestricted use of its wells and water supply, 
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including the implementation of an early response action to protect RID’s wells that have not yet 
been impacted and to mitigate impacts to the contaminated RID wells. The remedial alternatives 
under consideration will utilize RID’s impacted wells and existing pipelines and easements to 
design and operate a single, regional “pump and treat” system that could effectively address the 
groundwater contamination at these three sites that currently impacts and/or threatens to impact 
RID wells, thereby saving significant costs compared to the costs for multiple new “pump and 
treat” systems. 

More significantly, if the necessary funding can be obtained for well field integration, the 
required water treatment facility(ies), and a separate delivery system for the treated water, RID is 
prepared to enter into consent decrees with settling parties that could eliminate liability for the 
very significant future long-term “pump and treat” operation and maintenance costs.  
Participation in the consent decree by ADEQ also could provide protection from any 
contribution claims from any non-settling potentially responsible party under Section 113(f)(2) 
of CERCLA, 42 U.S.C. § 9613(f)(2); and A.R.S. § 49-292(C). 

 The purpose of the meeting is to discuss RID’s response options, cost estimates and 
creative potential settlement alternative that may avoid litigation, significant response costs, and 
provide liability “finality” for the settling potentially responsible parties.  We hope you and your 
representatives are able to attend the September meeting.  Please RSVP via email to 
stuart.kimball@gknet.com. 

 

Very truly yours, 
 
GALLAGHER & KENNEDY, P.A. 
 
 
 
By: 

David P. Kimball, III 
 

 
 
Enclosure 
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ROOSEVELT IRRIGATION DISTRICT 
POTENTIALLY RESPONSIBLE PARTY FACT SHEET 

 
Background: 
 
Roosevelt Irrigation District (“RID”) owns and operates approximately 100 groundwater wells in the western portion of 
Maricopa County.  The wells are used to supply water to public and private entities and individuals for industrial, 
agricultural and residential uses.  Over 20 of these wells have been impacted by contaminated groundwater caused by 
upgradient facilities that have released or threaten to release hazardous substances, including, but not limited to, 
trichloroethene (“TCE”); 1,1,1-trichloroethane (“TCA”); methyl tertiary butyl ether (“MTBE”); and tetrachloroethene 
(“PCE”). 
 
Research: 
 
RID has reviewed numerous public documents in order to identify facilities that are potentially responsible  for the 
groundwater contamination that has impacted or threatens to impact its wells.  Some of these documents include remedial 
investigation reports, summary source reports, ADEQ fact sheets, site assessments, work plans, PRP searches and soil and 
groundwater reports.  RID’s research revealed the following information in identifying FACILITY NAME as a potential 
owner or operator of a facility that released or threatened to release hazardous substances for which RID has incurred 
response costs: 
 

 
FACILITY ADDRESS 

 
CONTAMINATION AND MEDIA 

 
SOURCE DOCUMENT(S) 

 
Conclusion: 
 
RID is considering remedial alternatives that will utilize RID’s impacted wells and existing pipelines and easements to 
design and operate a single, regional “pump and treat” system that could effectively address the groundwater 
contamination that currently impacts and/or threatens to impact RID wells .  More significantly, if the necessary funding 
can be obtained for well field integration, the required water treatment facility(ies), and a separate delivery system for the 
treated water, RID is prepared to enter into consent decrees with settling parties that could eliminate liability for the very 
significant future long-term “pump and treat” operation and maintenance costs.  Participation in the consent decree by 
ADEQ also could provide protection from any contribution claims from any non-settling potentially responsible party 
under Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2); and A.R.S. § 49-292(C). 
 

www.wvgroundwater.org 

http://www.wvgroundwater.org


AGREEMENT TO CONDUCT WORK 

This Agreement, pursuant to A.R.S. § 49-282.05, made and entered into the day 
and date indicated below, by and between the Arizona Department of Environmental 
Quality ("ADEQ" or the "State") and the Roosevelt Irrigation District ("RID"), 
collectively referred to as the Parties, 

WilNESSETH: 

WHEREAS, ADEQ has determined that releases or threatened releases of hazardous 
substances have occurred within the meaning of A.R.S. § 49-201, resulting in 
groundwater contamination thathas impacted multiple RID water supply wells which 
may present an imminent and substantial endangerment to the public health, welfare or 
the environment within the West Van Buren WQARF Site (the "Site"); and 

WHEREAS, the Site; was placed on the WQARF Registry on November 13, 1987; and 

WHEREAS, anyone may, by written agreement with ADEQ, conduct all or a portion of 
an Early Response Action ("ERA") and Feasibility Study ("FS") at the Site pursuant to 
ARS §§ 49-282.05 and 49-287.03; and 

WHEREAS, the Parties desire that the RID conduct the ERA and the FS (collectively the 
"Work"), pursuant to this Agreement and have entered into this Agreement to establish 
the Work to be conducted by the RID; and 

WHEREAS, the RID will submit an Implementation Plan ("Plan"), setting forth the 
Work to be performed and a schedule for submitting detailed Work Plans to conduct the 
Work for ADEQ review and approval; 

NOW THEREFORE, in mutual consideration ofthe promises, conditions and obligations 
contained herein, the sufficiency of which is hereby acknowledged, the Parties hereto 
agree as follows: 

1. Authorization. Each undersignedrepresentative of the Parties to this 
Agreement certifies that he/she is fully authorized to enter into the terms of this 
Agreement and execute and legally bind such party to this Agreement. 

2. Recitals and Exhibits. The Recitals and Exhibits are a material part of this 
Agreement and are incorporated herein. 

3. Remedial Action. The RID agrees to conduct all Work under the 
approved Plan. All results, data and information obtained by the RID, its agents or 
contractors, from the Work undertaken pursuant to this Agreement, shall be promptly 
submitted to ADEQ. All Work conducted by the RID shall be performed in accordance 
with rules adopted under A.R.S. § 49-282.06. 



4. Work Plan. The RID shall prepare and submit Work Plans detailing the 
Work to be conducted. Once submitted and approved by ADEQ and when adequate 
funds are available from potentially responsible parties or cost recovery actions, the 
Work Plans shall become an enforceable part of this Agreement. 

5. Additional Work. After receipt of the results, data and/or information 
provided by the RID to ADEQ pursuant to the Plan, the Parties shall meet to discuss and 
agree on any additional work that needs to be performed and the RID shall amend the 
Plan or Work Plans to include any agreed upon additional work and shall proceed under 
this Agreement. 

6. Termination. This Agreement shall terminate upon fmal approval by 
ADEQ of the Work conducted by the RID under this Agreement. ADEQ's final approval 
of the Work shall not be unreasonablywithheld or delayed. However, ADEQ may 
terminate this Agreement upon 10 days notice if, in its sole determination, the RID fails 
to perform under this Agreement. 

7. Reservation of Rights. The Parties agree that the RID liability, if any, 
under the Water Quality Assurance Revolving Fund ("WQARF") statutes or any other · 
federal or state law or regulation is not resolved by this Agreement. This Agreement 
does not encompass issues regarding violations, releases, contamination, sources, 
operations, facilities or processes not expressly covered by the terms of this Agreement. 
Except as otherwise provided herein, this Agreement is without waiver or prejudice to the 
rights of the State of Arizona or the RID under any federal or Arizona environmental 
statute or rule with regard to such issues. The RID, by entering into and conducting 
Work under this Agreement, does not admit any liability under WQARF or any other 
law. 

Nothing under this Agreement shall bar the RID or ADEQ from using information 
generated by or relating to the Work conducted under this Agreement for any other 
purpose in any separate proceeding including, without limitation, supporting any position 
taken in any later allocation proceeding. 

8. Oversight Costs. Pursuant to A.R.S. § 49-282.05, the RID shall reimburse 
ADEQ for the reasonable and necessary costs incurred in reviewing and overseeing the 
Work, including costs consisting of salaries and benefits paid to state employees and 
other direct or indirect costs ("Oversight Costs"). Reimbursement for Oversight Costs 
shall be deferred until ADEQ has incurred at least $100,000.00 in Oversight Costs or 
when 2 years has passed from the effective date of this Agreement, whichever occurs fust 
("Contingent Events"). 

ADEQ shall inform the RID of when a Contingent Event has occurred and every 
ninety (90) days thereafter, ADEQ shall provide to the RID an Oversight Cost Package 
consisting of invoices and summaries of ADEQ Oversight Costs. The RID shall submit 
payment for the Oversight Costs within thirty (30) days of receipt of each Oversight Cost 
Package to: 

Michael D. Clark 



ADEQ shall inform the RID of when a Contingent Event has occurred and every 
ninety (90) days thereafter, ADEQ shall provide to the RID an Oversight Cost Package 
consisting of invoices and summaries of ADEQ Oversight Costs. The RID shall submit 
payment for the Oversight Costs within thirty (30) days of receipt of each Oversight Cost 
Package to: 

Michael D. Clark 
Chief Financial Officer 

Arizona Department of Environmental Quality 
Ill 0 West Washington Street 

Phoenix, Arizona 85007 

The RID shall pay interest at the statutory rate on any balance remaining unpaid 
after the thirty (30) days set forth above. 

9. Submittals. All deliverables, materials, plans, reports, test results, notices 
and other items ("Submittals") submitted to ADEQ under this Agreement shall be sent to: 

Julie Riemenschneider, Project Manager 
Arizona Department of Environmental Quality 

Remedial Projects Section 
111 0 West Washington Street 

Phoenix, AZ 85007 

All Submittals to the RID under this Agreement shall be sent to: 

David P. Kimball, III 
Legal Counsel 

Gallagher & Kennedy, P.A. 
2575 East Camelback Road 

Phoenix, AZ 85016 

All Submittals to ADEQ or the RID under this Agreement shall be deemed 
submitted when mailed postage prepaid and postmarked, when accepted for delivery by a 
commercial delivery service or when hand delivered to the above address. 

10. Severability. The provisions of this Agreement are severable. If any 
provision is declared by a court of law to be invalid or unenforceable, all other provisions 
of this Agreement shall remain in full force and effect. 

11 . Entire Agreement. This Agreement expresses the entire agreement of the 
Parties. No modification of this Agreement is valid or enforceable unless the 
modification is reduced to writing, signed by the Parties and attached hereto. 

12. Day. Where used herein, "day" shall mean a calendar day, unless 
otherwise specified herein. 



13. Cancellation. This Agreement may be canceled pursuant to A.R.S. § 38-
511. 

14. Interpretation. This Agreement shall be interpreted and enforce according 
to the laws of the State of Arizona. 

15. Effective Date. The effective date of this Agreement shall be the date this 
Agreement is signed by ADEQ following signature by the RID. 

2252640va 

Dated this rly of~ffl.i; , 2009. 

ARIZONA DEPARTMENT OF ENVIRONMENTAL 
QUALIT , an agency of the State of Arizona. 

tone, Director 
Waste Programs Division 

ROOSEVELT IRRIGATION DISTRICT, a political 
subdivision ofthe State of Arizona 

Counsel 



Any ADEQ translation or communication in a language other than English is unofficial and not binding on the State of Arizona.

PUBLIC NOTICE 
EXTENSION OF COMMENT PERIOD 

NOTICE OF REQUEST FOR APPROVAL OF WORK 
FOR THE WEST VAN BUREN WATER QUALITY ASSURANCE REVOLVING FUND 

(WQARF) SITE

PLEASE TAKE NOTICE the Arizona Department of Environmental Quality (ADEQ) has received a 
request from the Roosevelt Irrigation District to perform an early response action (ERA) for 
groundwater in the West Van Buren Area WQARF Site in Phoenix, AZ [Arizona Revised Statute § 
49-282.05 and Arizona Administrative Code R18-16-413].   

The West Van Buren Area WQARF Site boundaries are defined by the extent of the groundwater 
contaminant plume, which generally extends to Interstate 10 to the north, 7th Avenue to the east, 75th 
Avenue to the west and Buckeye Road to the south. The current contaminants of concern in the 
groundwater include tetrachloroethene (PCE), trichloroethene (TCE), 1,1-dichloroethane (1,1-DCA), 
1,1,1-trichloroethane (1,1,1-TCA), cis-1,2-dichloroethene (cis-1,2-DCE), 1,1-dichloroethene (1,1-
DCE) and chromium. Contaminants of concern at the site may change as new data become available.   

A copy of the Roosevelt Irrigation District ERA Work Plan dated February 3, 2010 and all other 
documents related to this matter can be obtained from the ADEQ Web site at 
www.azdeq.gov/environ/waste/sps/wvb.html or you may contact the WQARF Unit Manager, Jennifer 
Edwards Thies, at (602) 771-4703. Also, the West Van Buren WQARF Site file is available for public 
review with 24-hour notice at the ADEQ Records Management Center, 1110 W. Washington Street, 
Phoenix, AZ 85007 by calling (602) 771-4380. 

ADEQ is extending the comment period for the Roosevelt Irrigation District ERA Work Plan to end  
on Thursday, April 22, 2010 at 5:00 p.m. 

PARTIES WISHING TO SUBMIT comments may make such submittals in writing to ADEQ, 
Attention: Jennifer Edwards Thies, WQARF Unit Manager, 1110 W. Washington Street, 4415B-1,  
Phoenix, AZ 85007 and reference this listing.

Comments must be submitted to ADEQ by 5:00 p.m. on Thursday, April 22, 2010. 

Dated this 2nd day of April, 2010 
Jennifer Edwards Thies, Remedial Projects Unit Manager 
Arizona Department of Environmental Quality 

http://www.azdeq.gov/environ/waste/sps/wvb.html


AVISO AL PÚBLICO
Y UNA EXTENSION DE 30 DIAS  PARA HACER SUS 

COMENTARIOS
 AVISO  DE UNA SOLICITUD DE APROBACION DE UN PLAN 

DE TRABAJO
 PARA EL REMEDIO Y LA CALIDAD DEL AGUA LOCALIZADO AL LADO OESTE  DE LA 

CALLE VAN BUREN,  SITIO ROTATIVO DE (WQARF). 

POR FAVOR TOME NOTA: El Departamento de Calidad Ambiental en el estado de Arizona (ADEQ) ha 
recibido una propuesta del Distrito de Riego de Roosevelt para cumplir con los requisitos de una acción de 
respuesta temprana (ERA)  para tratar las aguas subterráneas en la zona oeste de Van Buren sitio que es parte 
del Fondo Rotativo de WQARF en Phoenix, AZ  Bajo los estatutos [Establecidos en Arizona § 49-282.05 y El 
Código Administrativo de Arizona R18-16-413]. 

Esta área localizada en la parte Oeste de la calle Van Buren, sitio de WQARF son los límites donde esta 
localizado el acuífero de contaminación del agua subterránea y se definen por su extensión de contaminación, y 
estos se extienden hasta la carretera interestatal 10 hacia el norte, 7th Avenida hacia el este, la Avenida 75 hacia 
el oeste y en Buckeye Road al sur. Los contaminantes  de mas peligro en el agua  subterránea son 
tetracloroetano (PCE), tricloroetileno (TCE), 1,1-dicloroetano (DCA), 1,1,1-tricloroetano (TCA), cis-1,2-
dicloroetano (cis-1, 2-DCE), 1,1-dicloroetano (DCE) y cromo. Estos contaminantes de alto riesgo  encontrados 
en este sitio pueden cambiar a medida que nuevos datos estén disponibles.

Una copia del Plan de Trabajo del Distrito de Riego de  Roosevelt fechada el día 3 de Febrero, del 2010 y otros 
documentos relacionados con este proyecto se pueden obtener en el sitio del Internet de ADEQ 
http://www.azdeq.gov/environ/waste/sps/wvb.html. O también puede ponerse en contacto con la encargada del 
proyecto del sitio de WQARF con Jennifer Edwards Thies al teléfono (602) 771-4703. Los archivos del mismo 
sitio están disponibles al público en general y usted puede hacer una solicitud para poder revísalos con 24 horas 
de anticipación a las oficinas del ADEQ Departamento de  Archivos a la misma dirección ya mencionada 
llamando al teléfono (602) 771-4380.  

ADEQ ha  hecho una extensión para hacer comentarios sobre el Plan de Trabajo del Distrito de Riego de 
Roosevelt y se termina el día  jueves 22 de abril del 2010 a las 5:00pm  

Personas que deseen presentar cualquier comentario necesitan hacerlo por escrito dirigiéndose a Jennifer 
Edwards Thies, encargada de manejar el proyecto. A las oficinas de ADEQ 1110 W. Washington Street , 
#4415B-1, en Phoenix AZ 85007 haciendo referencia a este folleto. 

Los comentarios deben ser enviados a ADEQ no mas tarde de las 5:00 p.m. del día jueves  22 de Abril, del  año 
2010.

Fechado el día 2ndo  de Abril, del 2010 
Jennifer Edwards Thies, Encargada del Proyecto 
El Departamento de Calidad Ambiental en el Estado de Arizona

http://www.azdeq.gov/environ/waste/sps/wvb.html


STATE OF ARIZONA � OFFICIAL NOTICE OF PUBLIC MEETING
Any ADEQ translation or communication in a language other than English is unofficial and not binding on the State of Arizona.  

Pursuant to A.R.S. §38-431.02, the Arizona Department of Environmental Quality announces a 
meeting of the West Van Buren Water Quality Assurance Revolving Fund (WQARF) Site 
Community Advisory Board (CAB).

Thursday, April 15, 2010
6:00 p.m. � 8:00 p.m.

Arizona Department of Environmental Quality, Conference Room 3175
1110 W. Washington Street, Phoenix, AZ. 85007 

 
AGENDA: 

1. Welcome and introductions  
2. CAB discussion and preparation of comments for the submitted Roosevelt Irrigation 
 District Proposed Work Plan 
3. *Call to the Public 
4. Next meeting date and agenda 
5. Adjournment 

The meeting is open to the public and anyone may attend without prior notice. 

*This is the time for the public to comment. Members of the board may not discuss items that 
are not specifically identified on the agenda. Therefore, pursuant to A.R.S. §38-431.01(G), 
actions taken as a result of public comment will be limited to directing staff to study the matter, 
responding to criticism, or rescheduling the matter for further consideration and decision at a 
later date.

For additional information about this meeting, contact Felicia Calderon at (602) 771-4167. 
Persons with disabilities may request a reasonable accommodation, such as sign language 
interpreter, by contacting Juana Bonilla at (602) 771-4574 or (800) 234-5677; at the 
introduction, press 1 for English, 2 for Spanish, then dial 771-4574 when instructed. Requests 
should be made as early as possible to allow time to arrange the accommodation.  

OU #10-088 
Posted 4/6/10 



AVISO OFICIAL  AL  PÚBLICO DEL ESTADO DE ARIZONA  
Cualquier traducción o comunicado de ADEQ a un  idioma diferente al ingles no es oficial y no sujetara al Estado de Arizona a ninguna

obligación jurídica. 

De acuerdo a los reglamentos del estado de Arizona A.R.S. §38-431.02, anuncia una junta 
relacionada con el sitio de West Van Buren, del Fondo Rotativo para la Garantía de la Calidad 
del Agua (WQARF, por sus siglas en inglés)   que se llevará a cabo  el día:  
 

Jueves  15 de Abril, del año 2010, a las 6:00 p.m. 
ADEQ, Cuarto de Conferencia 3175 

1110 W. Washington Street, Phoenix, Arizona 85007 

ORDEN DEL D A:  
1. Llamado al orden / presentaciones 
2. Discusión sobre CAB y la preparación  de las observaciones 

presentadas sobre el  Plan de Trabajo del Distrito de Riego de 
Roosevelt  

3. *Llamado al Publico 
4.   Fecha y posibles temas para la próxima junta 
5. Suspensión de la junta 

 
La junta está abierta al público; cualquier persona puede atender sin aviso previo.

*Éste es el tiempo para  que el público pueda hacer cualquier  comentario. Miembros del Consejo 
Consultivo discutirán los temas que aparecen en el orden del día. Por lo tanto, conforme al estatuto 
A.R.S. §38-431.01 (G), los temas que se tomen a consideración de los comentarios hechos por el  
público serán limitados y se revisaran, y se les responderá a sus críticas, o se  programaran  los temas de 
consideración para fechas futuras.  
 
Si usted tiene alguna pregunta en cuanto a las juntas, favor de comunicarse con Felicia Calderon, al 
(602) 771-4167 o por correo electrónico a calderon.felicia@azdeq.gov  para más información sobre 
programas y juntas públicas de ADEQ, visite nuestra página de la red: www.azdeq.gov. Personas con 
discapacidades pueden solicitar asistencia como por ejemplo un intérprete de idioma por señas, 
comunicándose con Juana Bonilla al (602) 771-4574 o sin tarifa dentro de Arizona al (800) 234-5677.
Estas solicitudes deben hacerse lo más pronto posible para poder satisfacerlas. 

                                                                                                                       Anunciado 04/6/10 fmc 
OU# 10-088 

mailto:calderon.felicia@azdeq.gov
http://www.azdeq.gov
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\ l, 

IN THE UNITED STATES DISTRICT COURT \ 

FOR THE DISTRICT OF ARIZONA 

ROOSEVELT IRRIGATION ) 
DISTRICT, a political subdivision of ) 
the State of Arizona, ) 

Plaintiff, 

vs. 

SALT RIVER PROJECT 
AGRICULTURAL 
IMPROVEMENT AND POWER 

) 
) 
) 
) 
) 
) 
) 
) 

DISTRICT, a political subdivision of ) 
the State of Arizona; et al., ) 

) 
Defendants. ) 

) 

CV. NO. 10-00290 DAE-MHB 

ORDER: ( 1) GRANTING HONEYWELL'S MOTION TO DISQUALIFY; (2) 
GRANTING CORNING'S MOTION TO DISQUALIFY; (3) GRANTING 

UNIVAR'S MOTION TO DISQUALIFY; (4) GRANTING SRP'S MOTION TO 
DISQUALIFY; (5) GRANTING DOLPHIN'S MOTION TO DISQUALIFY; 

(6) DENYING ARVIN AND COOPER'S MOTION TO DISQUALIFY 

On May 2, 2011, the Court heard Defendant Honeywell International, 

Inc.'s Motion to Disqualify Gallagher & Kennedy as Counsel for Roosevelt 

Irrigation District ("Honeywell's Motion to Disqualify") (Doc. # 120); Defendant 

Coming Incorporated's Motion to Disqualify Counsel for Plaintiff ("Coming's 

Motion to Disqualify") (Doc.# 129); Defendant Univar USA Inc.'s Motion to 

Disqualify Gallagher & Kennedy as Counsel for Roosevelt Irrigation District 
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("Univar's Motion to Disqualify") (Doc.# 131); Defendant Salt River Project 

Agricultural Improvement and Power District's Motion to Disqualify Plaintiffs 

Counsel Gallagher & Kennedy ("SRP's Motion to Disqualify") (Doc.# 132); 

Defendant Dolphin, Incorporated's Motion for Disqualification ("Dolphin's 

Motion to Disqualify") (Doc.# 133); and.DyfendantSJ\.f\rif1Mbrit6:r,It1c.a:rid 

Qoope,r .·Inqustriys; .LLG's• Motion. tcrDisqua.lify• Gallagher & Kerin.edy, ·.p .A. •as 

Qqgl}§el ..•..... fot: -~Q()S~v.~Jt•.Igigati()Il,/.[)i.strict{'~Arvinand• ·Gooper'·s ·••Motion··· .. ··to 

:Di§.qgaljfy'')(J:?o(;. # .423) (collectively, "Motions to Disqualify"). 

Michael K. Kennedy, Esq., Bradley Joseph Glass, Esq., and David 

DePippo, Esq., appeared at the hearing on behalf of Plaintiff Roosevelt Irrigation 

District ("RID"); Sean Morris, Esq., appeared at the hearing on behalf of 

Defendant Honeywell International, Inc. ("Honeywell"); Shane R. Swindle, Esq., 

appeared at the hearing on behalf of Defendant Coming Incorporated ("Coming"); 

Joseph Allen Drazek, Esq., appeared at the hearing on behalf of Defendant Univar 

USA Inc. ("Univar"); David John Armstrong, Esq., appeared at the hearing on 

behalf of Defendant Salt River Project Agricultural Improvement and Power 

District ("SRP"); Troy Blinn Froderman, Esq., appeared at the hearing on behalf of 

Defendant Dolphin, Incorporated ("Dolphin"); Jerry Doyle Worsham, II, Esq., 

2 
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app~ar~d at theliearirfg••on ·· behalfofDeferldal1ts ArvinMt!tit()r,Jnc.i(''Arvirl'') all.¢\. 

Cooperindustries, iLLG("Cobpef'')(cbllecti vely, "Moving Defendants"). 

After reviewing the motions and the supporting and opposing 

memoranda, and after considering Moving Defendants' in camera filings, the Court 

GRANTS Honeywell's Motion to Disqualify; GRANTS Coming's Motion to 

Disqualify; GRANTS Univar's Motion to Disqualify; GRANTS SRP's Motion to 

Disqualify; GRANTS Dolphin's Motion to Disqualify; and DENIES Arvin and 

Cooper's Motion to Disqualify. 

BACKGROUND 

This is a cost recovery action under the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. 

§§ 9601 et seq. ("CERCLA") among other laws, whereby Plaintiff Roosevelt 

Irrigation District ("RID") seeks to recuperate the costs it has or will incur in 

responding to the contamination of its wells and to recover for damages to RID 

property. RID is a political subdivision of the State of Arizona, and it owns 

approximately 100 groundwater wells in the western portion of Maricopa County, 

Arizona. (FAC ~~ 7, 9, 89.) RID operates and maintains the groundwater wells for 

the puJ."POSe of providing water to public and private entities and individuals for 

industrial, agricultural, and residential uses. (Id. ~~ 9, 89.) More than twenty of 

3 



RID's groundwaterw(;!lls in the West VanBuren Area("WVBA")Water Quality 

Assurance Revolving Fund ("WQARF") Site have purportedly been contaminated 

by hazardous substances, and an additional eleven wells are allegedly threatened. 

(I d. ~~ 11, 90.) RID asserts that the contamination of its wells stems from three 

regional sites identified by the Arizona Department of Environmental Quality 

("ADEQ") and the United States Environmental Protection Agency (the "EPA"). 

(Id. ~ 9L) Those three sites include: (l}the Motorola 52nd Street Superfund Site 

(the "M-52 Site"); (2) the WVBA WQARF Site; and (3) the West Central Phoenix 

("WCP") WQARF Site. (Id.) According to RID, the contaminated groundwater 

underlying each of these sites is "moving in a southwesterly or westerly direction 

toward RID's groundwater wells" has "infiltrated and impacted" RID's wells. (Id. 

~~ 92- 93.) 

In October 2008, RID hired Gallagher & Kennedy, P.A. ("G&K") to 

provide investigatory and legal services regarding, and to assist in resolving the 

issues associated with, the contamination of RID's wells. (Consolidated Opp'n Ex. 

3, Declaration of David P. Kimball, III ("Kimball Decl. I")~ 2.) The members of 

G&K' s litigation team performing work on RID's behalf include: Michael 

Kennedy, David P. Kimball, III, Bradley J. Glass, David DePippo, Lindsi Weber, 

Stuart Kimball, Andrew Dudley, and Christine Goldberg. (Id. ~ 37.) On February 

4 
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9,2010,l~.I]),represented by G&K, filed a Complaint in the United States District 

Court for the District of Arizona against dozens of defendants. (Doc. # 1.) RID 

filed a First Amended Complaint onJuly23,2010. {"FAC," Doc.# 10.) Although 

RID primarily seeks to recover under CERCLA (id. ,-r,-r 1, 1 06-16), it also asserts 

causes of action for Quasi Contract, Unjust Enrichment, Restitution; Nuisance; and 

Trespass (id. ,-r,-r 117-32). 

Shortly after RID filed its First Amended Complaint, several 

defendants filed motions to disqualify G&K as counsel for RID. These motions 

can be separated into two groups: ( 1) the forli1.ef"cliel1ftnotiorts to disqualify; and 

(2) the Joifitdefense group motions to disqualify. Due to the complexity 

underlying these motions, the Court will first describe their factual underpinnings. 

I. Former Client Motions to Disqualify 

Defendants Honeywell International, Inc. ("Honeywell") and Coming 

Incorporated ("Coming") both seek to disqualify G&K on the basis that they are 

former clients of current G&K attorneys (collectively, "Former Client Motions to 

Disqualify"). 

A. Honeywell's Motion to Disqualify 

Honeywell's facilities, located immediately north of the Phoenix Sky 

Harbor Airport, (the "Honeywell Facilities") are on the southern boundary of 

5 
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Operable Unit 2 ("OU-2"} of theM-52 Site.' (Declaration ofTroy J. Kennedy, 

("Troy Kennedy Decl. I")~ 2, Doc.# 126.) In 1992, the EPA notified Honeywell 

that it and other potentially responsible parties ("PRPs") might be liable for 

contamination originating from theM-52 Site. (Id.) Since that time, Honeywell 

"negotiated extensively'' with the EPA, ADEQ, and other PRPs regarding the 

investigation of the Honeywell Facilities as well as the remedies and clean up costs 

associated withthe alleged releases, which became commingled with another 

plume of contamination from other sources. (Id. ~ 3.) 

I. James G. Derouin 

For several years in the 1990s, Honeywell engaged James G. Derouin 

("Derouin"), now employed by G&K, to represent its interests in connection with 

the contamination that allegedly emanated from the Honeywell Facilities in OU-2 

of theM-52 Site.2 (Id. ~ 4; Berke Decl. ~ 2.) Derouin continued to represent 

1 AlliedSignal Inc. acquired and merged with Honeywell in 1999, and the 
newly formed company adopted Honeywell's name. (Declaration of Kenneth J. 
Berke ("Berke Decl.") ~ 1, Doc.# 124.) For simplicity, the Court will refer to both 
AlliedSignal Inc. and Honeywell as "Honeywell.'' 

2 Prior to his employment at G&K, Derouin was a partner at Steptoe & 
Johnson, LLP ("Steptoe") for approximately fifteen years. (Consolidated Opp'n 
Ex. 2, Declaration of James. G. Derouin ("Derouin Decl. I")~ 3.) Before that, 
Derouin was a partner at Meyer, Hendricks, Victor, Osborn & Maledon, which 
dissolved in 1995. (Id. ~~ 4, 7.) 

6 
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Honeywell in this manner until approximately 1996. (Berke Decl. ~ 11; Derouin 

Decl. I~~ 1 0-12.) 

In 2005, the EPA issued a special notice letter to Honeywell and other 

PRPs regarding issues arising in Operable Unit 3 ("OU-3") of theM-52 Site, 

which resulted from the same commingled plume the parties had been addressing 

since 1992. (Troy Kennedy Decl. I~ 7 .) l-J)ol'l.e#~~li~et~in~d{)ei'o\.linin2007to 

Lr~Px~s~iJ.t1tsiinfer_e.sts1intnis,_~fl1att~r.i (Id.; Derouin Decl. I ·~ 14.) 

In May 2009, David P. Kimball, III ("Kimball"), a G&K shareholder 

and counsel for RID, contacted Derouin, as counsel for Honeywell, to discuss 

technical issues related to groundwater contamination associated with RID's wells. 

(Derouin Decl. I ~ 15; Kimball Decl. I ~ 11.) On two separate occasions, Kimball 

met with Derouin to discuss these matters. (Derouin Decl. I~~ 16-18; Kimball 

Decl. I ~~ 12-15.) Kimball informed Derouin that RID intended to bring a cost 

recovery action if settlement discussions proved unsuccessful. (Kimball Decl. I 

~ 15; Derouin Dec I. I ~ 19.) In his capacity as counsel for Honeywell, Derouin 

received two copies of RID's draft complaint. (Troy Kennedy Decl. I~ 19; 

Derouin Decl. I~ 23; Kimball Decl. I~ 17; Supplemental Declaration of Troy J. 

Kennedy ("Troy Kennedy Decl. II")~ 2, Ex. A, Doc.# 331.) 

7 
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On Dece1Ilber.9, 2009, Derouin contacted Tom Byrne, Associate 

General Counsel/Chief Environmental Counsel for Honeywell, to inform him that 

he planned to leave Steptoe to join G&K. (Derouin Decl. I~~ 28-29; Declaration 

ofTomByrne ("Byrne Decl.") ~ 2, Doc.# 125.) DeroUiftwas: hir~.g - l;).yQ~KJP. 

J~tti~fl~i·2~_Icq~ ·ap.d·•·•···~-~- -~tte~ps:that ;h~\disi :ngt··· t;tr(:l!!sf:~;r ·qr!(:lf(ef!n~. ·fi~~s¥ .dq~.'U~.~P.tS{ · 

q;r . ~§lt~fi~~s~( rel~t~si tq; hi~ir~pr~~e1_1tat~qil.(;)fFI--J<:>pe#eBtof€1.&~. (Derouin Decl. I 

(Id. ~~ 32-35; see also Kimball Decl. I~~ 30-31; Consolidated 

Opp'n Ex. 9, Declaration of Michael K. Kennedy ("Michael Kennedy Decl.") 

~~5-9.) 

2. Glen Hallman 

Glen Hallman ("Hallman"), now employed by G&K, served as 

Honeywell's in-house litigation counsel from 1987 to 1999. (Consolidated Opp'n 

Ex. 6, Declaration of Glen Hallman ("Hallman Decl.") ~ 5; Troy Kennedy Decl. I 

~ 21.) According to Honeywell's files, Hallman represented Honeywell with 

regard to the alleged contamination from the Honeywell Facilities and the resulting 

commingled plume. (Troy Kennedy Decl. I ~~ 21-41.) 

Hallman has been a shareholder at G&K since 1999, and he is a 

member of the firm's Litigation Department. (Hallman Decl. ~~ 2-3.) Hallman 

8 
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attests that when he joined G&K, he did not bring "any written or electronic files 

or documents that constituted work product or confidential information relating to 

the [M-52 Site]." (Id. ~ 6.) Hallman has been screened from the RID matter since 

June 2010. (Id. ~ 5; see also Kimball Decl. I~~ 40-41; Michael Kennedy Decl. 

~~ 15-17.) 

On S.ept~rljber 15,<Z(ll0, Honeywell filed a Motion to Disqualify 

Gallagher & Kennedy as Counsel forRooseveltlrrigation District as ·wellas·a 

Memorandum in Support of its Motion ("Honeywell's Motion to Disqualify"), 

contending that Derouin's and Hallman's employment by G&K creates 

impermissible conflicts of interest. ("Honeywell's Mot.," Docs.## 120, 123.) On 

October 25, 2010 RID, with permission of the Court (Docs. ## 252, 292), filed a 

Consolidated Opposition to the Honeywell, Corning, Univar, SRP, and Dolphin 

Motions to Disqualify. ("RID's Consolidated Opp'n," Doc.# 289.) Honeywell 

filed a Reply on November 19, 2010. ("Honeywell's Reply," Doc.# 330.) 

B. Corning's Motion to Disqualify 

Corning is a past "own[ er] and/or operat[ or]" of a former electronics 

manufacturing facili7ty located at 35th Avenue and Osborn Road in Phoenix, 

Arizona ("West Osborn Complex"), within the WCP WQARF Site. (FAC ~ 33.) 

ADEQ began investigating groundwater contamination at and in the vicinity of the 

9 



West Osborn Complex as early as 1990 . . (Coming's Mot. Ex. A, Declaratioriof 

Richard D. Geiger ("Geiger Decl.") ~ 2.) 

From 1990 to 1995, Derouin represented Coming with regard to the 

alleged groundwater contamination attributed to the West Osborn Complex. 

(DerouinDecl. I~~ 6-7; Geiger Decl. ~~ 3, 5, 9.) In that capacity, Derouin 

negotiated extensively with ADEQ and assisted with lawsuits involving either 

Coming or its subsidiary, Components, Incorporated("Components"). (See 

Geiger Decl. ~~5-8.) 

Derouin attests that he has not performed any work for Coming since 

1995. (Derouin Decl. I~ 7.) As noted, Derouin was hired by G&K in January 

2010, and he states that he did not "bring any written or electronic documents" 

related to his representation of Coming to G&K. (I d. ~ 9.) Derouin represents that 

he has been screened from the RID matter since his arrival at G&K. (Id. ~~ 32-35; 

see also Kimball Decl. I ~~ 30-31; Michael Kennedy Decl. ~~ 5-9.) 

On S¢pt¢:ti11Jet; 1~ , %010, Coming filed a Motion to Disqualify Counsel 

for Plaintiff ("Coming's Motion to Disqualify"), on the basis that Derouin's 

einployinerit by G&K creates an impermissible conflict of interest. ("Coming's 

Mot.," Doc.# 129.) On October 25,2010, RID filed its Consolidated Opposition. 

Coming filed a Reply on November 19, 2010. ("Coming's Reply," Doc.# 332.) 

10 
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II. Joint Defense Group Motions to Disqualify 

Defendants Univar USA, Inc. ("Univar"), Salt River Project 

Agricultural Improvement and Power District ("SRP"), Dolphin, Incorporated 

("Dolphin"), and ArvinMeritor,IIlc. ("Arviri'') ·. and Cooper Industries, LLC 

("Cooper'') all move to disqualify G&K on the basis that various current and 

former G&K attorneys obtained privileged and confidential information relevant to 

the instant dispute by virtue of their participation inmyriad-jeint--tlefens-e-g-re'tlf>S 

(collectively, "Joint Defense Group Motions to Disqualify"). Honeywell and 

Coming also assert that G&K's participation in certain joint defense groups 

provides an alternative basis for granting their motions. The joint defense groups 

at issue are: (1) the West Van Buren Group; (2) theM-52 Group; and (3) the 

AdobeAir-Arvin ··and Arvin-Cooper Groupsi} 

3 In the early 1990s, Honeywell, Coming, United Industrial Corp., which 
was represented by G&K, and others participated in a joint defense group (the 
"Eaker/Lofgren Group") to coordinate their defense of three lawsuits: (1) State v. 
United Industrial Corp~ et al. (the "United Industrial Action"); (2) Baker v. 
Motorola et al. (the "Baker Action"); (3) and Lofgren v. Motorola. Inc. et al. (the 
"Lofgren Action"). (See Moving Defs.' Closing Arg. Br. at 23-26.) Because 
Honeywell's and Coming's Motions to Disqualify can be granted solely on the 
alleged former client conflicts, the Court need not address their alternative 
argument that G&K should be disqualified by virtue of its participation in the 
Eaker/Lofgren Group. 

11 



A. The West Van Buren GroULJ==Univar and Dolphin 

Univar' s facilities, located at 50 S. 45th Avenue, Phoenix, Arizona 

("Univar's Facilities"), and Dolphin's facilities, located at 740 South 59th Avenue, 

Phoenix, Arizona ("Dolphin's Facilities") are within the WVBA WQARF Site.4 

(FAC ~~ 36, 79; Univar's Mot. Ex. A, Declaration of Wayne Grotheer ("Grotheer 

Decl.") ~ 2.) 

In 1992, ADEQnotified Univar, Dolphin, and several otherPRPs that 

they might be liable for groundwater contamination originating from the WVBA 

WQARF Site. (Grotheer Decl. ~ 2; Declaration of Philip J. Lagas ("Lagas Decl.") 

~ 3, Doc.# 134.) In response, Univar, Dolphin, Reynolds Metals ("Reynolds"), 

Maricopa County, and American Linen Supply Compani formed a joint defense 

group (the "WVB Group"), whose primary purpose was to jointly negotiate a 

consent decree with ADEQ for performance of a Remedial 

Investigation/Feasibility Study ("RifFS") in the WVBA Site. (Grotheer Decl. 

~~ 3-4; Lagas Decl. ~ 4.) The parties executed the joint defense agreement in 

1993, and the group met regularly until approximately June 1996, when the group 

4 Univar was previously known as Van Waters & Rogers, Inc. 
5 American Linen Supply Co. was previously known as Maryatt Industries. 

12 
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suspended negotiations with .ADEQ. (Grotheer Decl. ~~ 4-5, 8; Lagas Decl. ~~ 5, 

21.) 

During the WVB Group's existence, Reynolds was represented by 

current G&K attorneys David.L. Wallis ("Wallis"), J. Stanton Curry ("Curry"), and 

Dalva L. Moellenberg ("Moellenberg").6 (Grotheer Decl. ~ 6; Lagas Decl. 

~~ 13-14.) Wallis, Curry, and Moellenberg all attest that they were screened from 

the RID matter "shortly" after RID engaged G&K in October 2008. (Consolidated 

Opp'n Ex. 4, Declaration of David L. Wallis ("Wallis Decl.") ~~ 4-5; Consolidated 

Opp'n Ex. 5, Declaration of J. Stanton Curry ("Curry Decl.") ~~ 4-5; Consolidated 

Opp'n Ex. 7, Declaration ofDalva L. Moellenberg ("Moellenberg Decl.") ~~ 4-5; 

see also Kimball Decl. I ~ 7.) 

On September 15,2010, Univar filed a Motion to Disqualify 

Gallagher & Kennedy as Counsel for Roosevelt Irrigation District ("Univar's 

Motion to Disqualify"), asserting that G&K's participation in the WVB Group on 

Reynolds's behalf created an implied attorney-client relationship with Univar.7 

6 Cameron Chandler also participated in the WVB Group's meetings, but he 
is no longer employed by G&K. 

7 Univar filed an Errata on September 16, 2010, clarifying that it filed its 
motion to disqualify only on behalf ofUnivar, rather than all nine of the defendants 
represented by Quarles & Brady LLP in this matter. (Doc.# 139.) 

13 
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("Univar's Mot.," Doc.# 131.) On the same day, Dolphin filed a Motion for 

Disqualification ("Dolphin's Motion to Disqualify") on the same grounds. 

("Dolphin's Mot.," Doc.# 133.) On October 25, 2010, RID filed its Consolidated 

Opposition. Univar filed a Reply on November 19, 2010. ("Univar's Reply," Doc. 

# 328.) Dolphin filed a Reply on the same day. ("Dolphin's Reply," Doc.# 324.) 

B. The M-52 GrouP:=SRP and Honeywell 

SRP's facilities are located at 1616East Lincoln Street, Phoenix, 

Arizona ("SRP's Facilities"). (FAC ~ 66.) In 2003, the EPA identified SRP and 

Arizona Public Service ("APS") as PRPs in connection with alleged contamination 

in OU-3 of theM-52 Site. (SRP's Mot. Ex. A, Declaration of Kevin Wanttaja 

("Wanttaja Decl.") ~ 5.) The EPA had already identified Honeywell as a PRP for 

this contamination. (Id. ~ 6.) 

Thereafter, SRP, Honeywell, and APS (the "M-52 Group") executed a 

joint defense agreement effective March 1, 2008. (Id. ~ 9.) Derouin participated in 

theM-52 Group meetings on behalf of Honeywell, and Curry participated on 

behalf of APS, who was represented by G&K in the matter. 8 (I d. ~~ 11, 13; 

8 James Hamula and Jefferson Reynolds also participated in theM-52 
Group's meetings, but they are no longer employed by G&K. 
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Derouin Decl. I~ 21.} SRP withdrew from participation in theM-52 Group in 

December 2008. (SRP's Mot. at 6.) 

As noted, Derouin was hired by G&K in January 2010, and he states 

that he did not "transfer or take any files, documents, or materials" related to his 

representation of Honeywell to G&K. (Derouin Dec I. I ~~ 27, 31.) Derouin attests 

that he has been screened from the RID matter since his arrival at G&K. (Id. 

~~ 32-35; see also Kimball Decl.l~~30-31; Michael Kennedy Decl. ~~5-9.) 

Additionally, Curry represents that he was screened from the RID matter "shortly" 

after RID engaged G&K in October 2008. (Consolidated Opp'n Ex. 5, Declaration 

of J. Stanton Curry ("Curry Decl.") ~~ 4-5; see also Kimball Decl. I~ 7.) 

On September 15, 2010, SRP filed a Motion to Disqualify Plaintiffs 

Counsel Gallagher & Kennedy ("SRP' s Motion to Disqualify"), arguing that 

G&K's participation in theM-52 Group creates an impermissible conflict of 

interest. ("SRP' s Mot.," Doc. # 132.) On October 25, 2010, RID filed its 

Consolidated Opposition. SRP filed a Reply on November 19, 2010. ("SRP's 

Reply," Doc.# 334.) 

C: The AdobeAir-ArvinrandArvin-Gooper .Groups 

Arvin and Cooper are former successive owners of a facility located at 

500 South 15th Street, Phoenix, Arizona (the "South 15th Street Facility"). (FAC 
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~~ 20, 32.) This facility is within OU-3 ofthe M-52 Site. (A&C's SOF Ex. 1, 

Affidavit of Jerry D. Worsham, II ("Worsham Aff.") ~ 9.) In May 1987, the EPA 

placed the South 15th Street Facility on the Comprehensive Environmental 

Response, Compensation and Liability Information .System ("CERCLIS"). 

(A&C's SOF Ex. 2, Affidavit of Linda S. Furlough {"Furlough Aff.") ~ 5.) 

During his employment at Steptoe, Derouin was the partner primarily 

responsible for the legal services rendered to AdobeAir, Inc;{"AdobeAir''), 

another former owner of the South 15th Street Facility. (Id. ~ 2; Opp'n to A&C's 

Mot. Ex. B, Declaration of James G. Derouin ("Derouin Decl. II")~ 3).9 In 

connection with this matter, AdobeAir entered into a joint defense agreement with 

Arvin in October 2002 (the "AdobeAir-Arvin Group"). (Derouin Decl. II~ 3; 

Furlough Aff ~ 7.) Effective November 25, 2002, Arvin and Cooper entered into a 

Tolling, Standstill and Cooperation Agreement (the "Arvin-Cooper Group"). 

(A&C's SOF Ex. 3, Affidavit of Keith H. Odenweller ("Odenweller Aff.") ~ 7.) 

Jerry D. Worsham, II ("Worsham") was counsel for Arvin and was common 

co11nseLurtdetthejoint defense agreements. · {Worsham Aff. ··~ 3.) In September 

9.RIJZ) fiallledA_dobeAir•as~ .defend~nt ·intheCtnnplaint, ·· but ··not·intbe··First 
A.mep.dedCompl~int. :K.i1llball~ttests .thatRID.removedAdobeAir ··''out ·ofan 
abundjl11ce of precaution pertaining to potential ·. con.flists, a.ndl_)eca~se itwas 
discov~pedithat Adope[Air} wasdefrinctandinsolyent. '.'i/(Opp'nto ·A.&C 's Mot. 
Ex .. C,Dedarationofl)avid P. Kimball,IIl(''KimballDecl.•II''}.~ 17.) 
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2004, representatives from AdobeAir, Arvin, and Cooper signed an Administrative 

Order on Consent ("AOC") titled "In the Matter of: Motorola 52nd Street 

Superfund Site, U.S. EPA Docket No. 2004-18," which was negotiated with the 

EPA and prescribed that an RI/FS was to be performed on the South 15th Street 

Facility. (Id. ,-r 10; Furlough Aff. ,-r,-r 8-11; Derouin Decl. II ,-r 3.) 

Derouin withdrew from representing AdobeAir in April 2009 because 

it sold its assets and ceased doing business. (DerouinDecL li ,-r 5,) As noted, 

Derouin was hired by G&K in January 2010, and he states that he did not bring any 

of AdobeAir's files with him to the firm. (Id. ,-r,-r 7, 11.) Derouin attests that he has 

been screened from the RID matter since his arrival at G&K. (Id. ,-r 12; see also 

Kimball Dec I. II ,-r 11.) 

Oii}\.ugu§t;l7,.fOlO,.ArvillandCoopyr filed a Motion to l)isqualify 

Ga1lagll.yr &J(enl1<i!dy,P.A. ·· as CottnselforRID{Doc. #88) aswellas a Statement 

of Facts in supportofits\motign (IJpc. #89}.i()n Sypte111ber 10., 2010, RID filed an 

Opposition ("RID'sOpp.'n to A&C's Mot.," Doc. #J 14) as well as a Controverting 

Statement ofFacts.(Doc.# 115). Arvinand Cooper filed a Reply on September 24, 

2010 . . ('"A&C' s Reply~''Doc.ifi50.) 

17 
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On March 29, 2011, the Court heard via videoconference Arvin and 

Cooper's Motion to Disqualify. 10 At the hearing, the Court expressedconcem that 

the parties did not provide sufficient information for the Court to properly analyze 

either this motion or the other five motions to disqualify. Accordingly, on March 

30, 2011, the Court denied without prejudice Arvin and Cooper's Motion to 

Disqualify with leave to refile it with supplemental briefing as to the applicability 

and .effect of Arizona Ethical Rule 1.10. (Doc.# 418.) Because this issue could 

potentially impact each of the motions to disqualify, the>Court directed Honeywell, 

Coming, Univar, SRP, Dolphin, and Arvin and Cooper (collectively, "Moving 

Defendants") to file a single, combined supplemental brief . . (ld.) 

On April 5, 2011, Moving Defendants filed a Joint Supplemental 

Brief in Support of the Motions for Disqualification ("Supplemental Brief'). 

("Moving Defs.' Supp. Br.," Doc.# 421.) RID filed a Supplemental Brief in 

Opposition to the Motions for Disqualification on April 12, 2011 ("Opposition to 

the Supplemental Brief'). ("RID's Opp'n to Supp. Br.," Doc.# 425.) Moving 

Defendants filed a Supplemental Reply Brief in Support of the Motions for 

10 Michael K. Kennedy, Esq., Bradley Joseph Glass, Esq., and David 
DePippo, Esq., appeared at. the hearing on behalfofl{Il); Jerry l). ~(;)f~lii;llJ:l,Il, 
Esq.,appearedatth~hearing on behalfofArvinand Cooper. Myriad additional 
attorneys were present either by videoconference or by telephone. 

18 



Disqualification onApril 15, 2011 ("Supplemental Brief Reply"). ("Moving 

Defs.' Supp. Br. Reply," Doc.# 427.) 

Pursuant to the Coqft'$l\daf~h 30, 2011 Ord~~'>pll..April11, 2011, 

Arvin and Cooper re.f:i.l~tftheir Motion to Disqq~lifYGallagher & Kenneqy;;;p.A. as 

Counsel fo~~P(''Arvin and Coop~r'~M"otion to Disqualify").(~'~&'C's Mot.," 

QQq.i#423) as well as t11~i1!•Statement of Facts in supp(:)rt bf the motion ("A,~G's 

SOF," Doc. #4J-~4).i RID filed a .Renewed .. ~~§pbl'lse to .Arvin and. ,~gbper's ··Motion 

to Qi~¢11..lalify on April27, 2011 .. (]2)bc. # 432.) Arvin ai14CJOoper filed a Renewed 

Reply on Apri128, 201rl. >(Doc. # 433.) 

The Court heard the Motions to Disqualify on May 2, 2011. On May 

6, 2011, the Court issued an Order Directing Moving Defendants to File In Camera 

Documents. (Doc.# 443.) To the extent that the Iyl.p!iO~tbQ.isqti(.l1ifywere 

premised upon participation in a joint defense group, the Court directed the parties 

to submit the following: (1) (},;copypfth~jointdef~1lse a.greellJ~nt atissu~; (2}fl,Jist 

ofthe p~rtiesa.ndfJ.!tOfl1t>,ys who P~rticip~tedin.thejointdefense gr()J.lp; (3) 

info!Illation .r~gar~ingJ11e .. frequency ofjpintdefe!lsegroup meetin.gs, the regularity 

with wh.ichthe aft<fnfeys-iti cftiesfiOriattel'lqedthose meetings, and the duration of 

thejointdefense gr911p; an.<.l (4) adetailed d~Scription ofthe topics discussed and 

the inform(ltioi1 ~X.t;h(liJ.geg in connection< with the joint defense group. (Id. at 3.) 
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The Court also ordered Moving Defendants to provide G&K with copies of the 

joint defense agreements at issue, but clarified that they could redact any privileged 

or confidential information contained therein. (Id. at 5.) Finally, the Court 

directed the parties to submit a11yadqjtigp<3,l goqq¢ent~ (},IlQ jnf()p:na.tip!l th~y 

beli~yed wouldassistthe Courtin.itsxeviewofthe .1\.fqtionsto l)isqualify. (Id. a~ 

3-4.) 

On May 16, 2011, Coming filed a Notice of Filing of Amended 

Exhibits to its Motion to Disqualify. (Doc. # 445.) On the same day, Coming, 

Arvin and Cooper, SRP, Honeywell, and Dolphin and Univar filed notices to 

indicate that they had complied with the May 6, 2011 Order. (Docs. ## 446-448, 

450-451.) SRP also filed a Notice of Service of Redacted Joint Defense 

Agreement. (Doc.# 449.) On July 26, 2011, RID filed a Notice of Receipt of 

Redacted Joint Defense Agreements to Complete the Record Re: Disqualification. 

(Doc. # 463.) 

On July 29, 2011, in accordance with the Court's directive (Doc. 

# 462), Moving Defendants filed a Closing Argument Brief in support of the 

Motions to Disqualify ("MovingDefs.' Closing Arg. Br.," Doc. # 465). RID filed 

a Closing Argument Brief on the same day. ("RID's Closing Arg. Br.," Doc. 

# 466.) 
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STANDARD OF REVIEW 

The United States District Court for the District of Arizona has 

adopted the Arizona Rules of Professional Conduct as its ethical standards. LR 

Civ 83.2(e); Research Corp. Techs .. Inc. v. Hewlett-Packard Co., 936 F. Supp. 697, 

700 (D. Ariz. 1996). Accordingly, this Court applies the Arizona ethical rules 

when evaluating motions to disqualify counsel. See In re Cnty. of L.A., 223 F.3d 

990, 995 (9th Cir. 2000) (stating that federal courts "apply state law in determining 

matters of disqualification" and that they "follow the reasoned view of the state 

supreme court when it has spoken on the issue"); Christiansen v. U.S. Dist. Court, 

844 F.2d 694, 697 n.6 (9th Cir. 1988) (finding that when a district court has 

adopted a state's ethical rules, the district court must apply those rules to a motion 

to disqualify); Unified Sewerage Agency v. Jelco. Inc., 646 F.2d 1339, 1342 n.l 

(9th Cir. 1981) (same); see also Paul E. Iacono Structural Eng'r. Inc. v. Humphrey, 

722 F.2d 435, 439-40 (9th Cir. 1983) (analyzing whether the district court, which 

had adopted the California ethical rules, properly applied California law to the 

motion to disqualify). 

The Preamble to the Arizona Rules of Professional Conduct cautions 

that a violation of an ethical rule "does not necessarily warrant any other 

nondisciplinary remedy, such as disqualification of a lawyer in pending litigation," 
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and warns that "the purpose of the Rules can be subverted when they are invoked 

by opposing parties as procedural weapons." PmbL~ 20, Ariz. R. Profl Conduct. 

Arizona law reiterates that "[o]nly inextreme circumstances should a party to a 

lawsuit be allowed to interfere with the attorney-client relationship of his 

opponent." Alexander v. Superior Court, 685 P.2d 1309, 1313 (Ariz. 1984); see 

also Gomez v. Superior Court, 717 P.2d 902, 905 (Ariz. 1986) (stating that 

Arizona courts ''view with suspicion" motions to disqualify opposing counsel 

based on a conflict of interest or appearance of impropriety); Villalpando v. 

Reagan, 121 P.3d 172, 175 (Ariz. Ct. App. 2005) (same); Amparano v. ASARCO. 

Inc., 93 P.3d 1086, 1092 (Ariz. Ct. App. 2004) ("[T]he rules of professional 

responsibility are for ethical enforcement and are not designed to be used as a 

means to disqualify counsel. The courts have, of course, looked to the ethical rules 

for guidance on disqualification issues.") (citation omitted) .. tA'sthe~intlJ.Cip:zuit 

ha~not¢d, <lisqualificati60.motio11.s shohldbe subjf3¢tt:dtp . ''P<lJ:ti~plarly strict 

S9rutiny'' .pecause.oftheirpotential.f()tapuse. •· ·• Opt}t1EyewearFashionint'lCorp. 

v. Style Cos .. Ltd., 760 F.2d 1045, T050{9thCit.l985); seealso Cnty. ofL.A., 

223-F.3U aC996(''1\ motion to disqualify alaw firm can be a powerful litigation 

tactic.to deny an opposing party'scourisel of choice.''). "However, close or 

doubtful cases are resolved in favor of disqualification in order to preserve the 
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integrity of the judicial system." Richards v. Holsum Bakery. Inc., 2009 WL 

3740725, at *6(D. Ariz. Nov. 5, 2009); see also Kaiser v. AT&T, 2002 WL 

1362054, at *5 (D. Ariz. Apr. 5, 2002) (same) (quoting Palmer v. The Pioneer 

Hotel & Casino, 19 F. Supp. 2d 1157, 1162 (D. Nev. 1998)). T}1¢1llqying .paJ;ties 

11a.Y~ ... t}re l?l.ln:i~.rtofsl.lfficielltly~}rowing why.the .. GollJ."t ·. sho.ulq.di§ql.lalify an 

attorney from.repr.ese1JJ~J:lg. its<;lient. .Alexander, 685 P.2dat 13.13; Amparano, 93 

P.3.datl093;see.also-.R.esearchCorp.,936F.·§upp.at701·, 

DISCUSSION 

For the reasons set forth below, the Court concludes that G&K should 

be disqualified from representing RID against Honeywell, Coming, Univar, SRP, 

and Dolphin. G~Kjj}ayrepresent.B-ID agaillstArvin andCooper, provided that 

G~~ §Oiltillues to .COIJ:lplywit}r·the SGre~JJ.ifig provisions ofEthica}lhde .J.lO(d). 

I. Former Client Motions to DisqualifY 

Honeywell and Coming both argue that their former representation by 

current G&K attorneys creates an impermissible conflict of interest that is imputed 

to G&K by virtue of Ethical Rule 1.10 and is not subject to screening. The Court 

agrees. 
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A. Former Client Conflict of Interest-Ethical Rule 1.9 

Ethical Rule l.9(a) states that "[a] lawyer who has formerly 

represented a client in a matter shall not thereafter represent another person in the 

same or a substantially related matter in which that person's interests are materially 

adverse to the interests of the former client unless the former client gives informed 

consent, confirmed in writing." ER 1.9(a). For a conflict to exist pursuant to this 

provision, the moving party must show: ( 1) the existence of an attorney-client 

relationship; (2) that the former representation was "the same or substantially 

related" to the current litigation; and (3) that the current client's interests are 

"materially adverse" to the former client's interests. Foulke v. Knuck, 784 P.2d 

723, 726- 27 (Ariz. Ct. App. 1989). Matters are substantially related "if they 

involve the same transaction or legal dispute or if there otherwise is a substantial 

risk that confidential factual information as would normally have been obtained in 

the prior representation would materially advance the client's position in the 

subsequent matter." ER 1.9 cmt. 3; see also Trone v. Smith, 621 F.2d 994, 998-99 

(9th Cir. 1980) (concluding that a "substantial relationship" exists if the factual 

contexts of the two representations are similar or related); Amparano, 93 P.3d at 

1 093; Foulke, 784 P.2d at 726-27 (finding that an Ethical Rule 1.9(a) conflict of 

interest existed when the general subject matter of the prior representation was 
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substantially related to the issues that would necessarily be resolved in the 

subsequent action); cf. In re Ockrassa, 799 P.2d 1350, 1352 (Ariz. 1990)(stating 

that one Qf the aims of Ethical Rule 1. 9 is to "avoid a public perception of 

'switching sides"'). Determining the scope of a matter requires an examination of 

the facts of a particular situation or transaction and the nature and degree of the 

B. Vicarious Disqualification and Screening-Ethical Rule 1.10 

Ethical Rule 1.10(a) states that no lawyer in a firm "shall knowingly 

represent a client when any one of them practicing alone would be prohibited from 

doing so by[Ethical Rules] 1.7 or 1.9." ER 1.10(a). Until recently, this rule was 

absolute. 11 Arizona amended Ethical Rule 1.10 in 2003, and added the following 

provisiOn: 

(d) When a lawyer becomes associated with a firm, no lawyer associated 
in the firm shall knowingly represent a person in a matter in which 
that lawyer is disqualified under [Ethical Rule] 1. 9 unless: 

11 According to Former Ethical Rule 1.1 0, when a lawyer, who had acquired 
protected information about a matter, changed firms, the receiving firm would be 
automatically disqualified from the matter unless the lawyer's former client waived 
or consented to the conflict. See Towne Dev. of Chandler. Inc. v. Superior Court, 
842 P.2d 1377, 1381 (Ariz. Ct. App. 1992). 
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( 1) the matter does not involve a proceeding before a tribunal in 
which the personally disqualified lawyer had a substantial role; 

(2) the personally disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part of the fee 
therefrom; and 

(3) written notice is promptly given to any affected former client to 
enable it to ascertain compliance with the provisions of this 
Rule. 

ER 1.1 0( d). This provision is "unique and was not taken from ABA proposals or 

rules adopted in other states." Eberle Design. Inc. v. Reno A & E, 354 F. Supp. 2d 

1093, 1095 (D. Ariz. 2005). 

According toitsl1narnbigl1oustefll1s, .... Et}lical .. R-tdy .. l.J.Q(d)'sscreen.ing 

th(;!fof1Ilerclientjoinsat1ew•fifll1 .. ER. Ll ()(d) (''When a lawyer becomes 

associated with a firm, no lawyer associated in the firm shall knowingly represent a 

person in a matter in which that lawyer is disqualified under [Ethical Rule] 1.9." 

(emphasis added)); see also Eberle, 354 F. Supp. 2d at 1095 (''By its terms, 

[Ethical Rule l.lO(d)] applies only when the lawyer joiningthe new firm is 

personally disqualified under [Ethical Rule] 1.9.''); Ariz. Ethics Op. 04-04 ("[T]he 

intent of [Ethical Rule 1.1 0( d)] was to address the situation of a lawyer moving 

laterally between firms to promote lawyer mobility."). Once this threshold 
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requirement is met, however, 

1. Ethical Rule 1.1 O(d)( 1) 

Ethical Rule 1.1 0( d)( 1) provides: "When a lawyer becomes associated 

with a firm, no lawyer associated in the firm shall knowingly represent a person in 

a matter in which that lawyer is disqualified under ER 1.9 unless:i(l)the.matter 

(.iisCJ.'t:t~litteaiawy¢rinaa••••a. siibstant~~~••r<>le.i'' iiE~ I"IC.l(d)ft)•. 

There is a paucity of authority on this provision, and thus far, no court 

has interpreted it in its entirety. The comments provide some insight into this rule, 

however. For instance, the comments defirie''tribunal'' ias''acoun,ati .arbittatorlli 

al]_~rbitratio]1 .prog~edi]1gor.· ·~ilegislativ~])ody,adtp.inistr~tive .~gem;y· orot11erp.ody 

agting itt an ~(.ijudicatiy~\cap~gicy.''. ER1.0(1l1). They furtnefprovidethat''[ a] 

legislative body, agministrative agency or other bogy actsin aJ1adjudicative 

c~pacitywhen a neutralofficial, after th¢presentation of~yidence orJegal 

argument by a party or parties, will render a legal judgment directly affecting a 

party'-sinterests-1n apart:icular matter.,-Id. 

In Eberle, the only case to touch upon Ethical Rule 1.1 0( d), the court 

concluded that to be considered "substantial" within the meaning of this rule, the 
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affected lawyer's role in the former client's representation must have been 

"material and weighty." Eberle, 354F. S11pp. 2d at 1097 (citing ER I.Q(l)). 

Whether the lawyer had such a role depends on "the nature and amount of work he 

performed, the responsibility he assumed, the degree to which the client relied on 

him for managing the case, and similar considerations." Id. (concluding that an 

attorney who billed 9.2 hours to a case over a period of 9 days for drafting voir dire 

questions did not play a ''substantia1"rolein the formerdient'srepresentation). 

With respect to the remainder of Ethical Rule 1.1 0( d)( 1 ), the 

comments do not provide any insight into how it should be construed, and courts 

have not yet interpreted its requirements. 12 The Court therefore applies its plain 

terms. See Janson v. Christensen, 808 P.2d 1222, 1223 (Ariz. 1991) ("[T]he best 

and most reliable index of a statute's meaning is its language."); W. Corr. Grp .. 

Inc. v. Tierney, 96 P.3d 1070, 1074 (Ariz. Ct. App. 2004) (stating that courts refer 

to established and widely used dictionaries to determine the plain meaning of a 

12 In the absence of controlling statutory authority or case law, Arizona 
courts follow the Restatement of the Law. Wetherill v. Basham, 3 P.3d 1118, 1123 
(Ariz. Ct. App. 2000); see also Paradigm Ins. Co. v. Langerman Law Offices. P.A., 
24 P.3d 593, 595- 96 (Ariz. 2001) (referencing the Restatement (Third) of the Law 
Governing Lawyers in determining whether an express agreement is required to 
form an attorney-client relationship). The Restatement is not helpful here, 
however, because its provision regarding the applicability of screening materially 
differs from Ethical Rule l.lO(d)(l). See Restatement (Third) of the Law 
Government Lawyers§ 124. 
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term in a statute); Herberman v. Bergstrom, 816 P.2d 244, 246(Ariz. Ct. App. 

1991) (providing that clear statutory language is given its usual meaning unless 

impossible or absurd consequences result); see also United States v. Nader, 542 

F.3d 713, 717 (9th Cir. 2008) (stating that courts first consider the plain meaning 

of a statute's text). 

According to the plain terms of this provision, "matter" refers to the 

representation that EthicaLRuleJ .9 disqualifies the lawyer from undertaking, i.e. 

the current representation. · .:\[.'ll.ype(ore; l'Jt:ti·sua,nttO .Etl1.ica1Rul~ t.10(¢1.)(1), .for 

S.<:)J7yeni11g<tObe ayaitable, the current repteSell.UitiblJ..lf1tiSt.not ''involve a ·.·.proCeyQ.ing 

byfo:r;e i;iltribqr}.al ipwhi.yll.thy personallyi<:fisqll.(.llified ·lawyer had a ·. sqbstantial 

rqte." .E~ L.l()(d)(l){e)ll.pha~is adped). The word "involve" means "to have 

within or as part of itself' or "to require as a necessary accompaniment." 

Webster's Third New International Dictionary 1191 (2002); see also 8 Oxford 

English Dictionary 57 (2d ed. 1989) (defining "involve" as "to enfold, envelop, 

entangle, include"); United States v. A wan, 607 F.3d 306, 315 (2d Cir. 20 10) 

(defining "involve" as "to have within or as part of itself' or "to include"); Val ansi 

v.Ashcroft, 278 F.3d 203, 209-l0(3d Cir. 2002) (defining "involve" as "to have 

within or as part of itself' or "to require as a necessary accompaniment"). Thus, 

the current representation "involve[ s] a proceeding before a tribunal in which the 
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personally disqualified lawyer had a substantial role" when it necessarily includes 

such a proceeding. 

At its minimum, this provision allows screening unless the 

disqualified lawyer switched sides in the current representation, provided that it 

was a proceeding before a tribunal and the disqualified lawyer had a substantial 

role. This provision can also be interpreted to provide that screening may be used 

unless the current representation necessarily-requires-Ielitigating some aspect of a 

prior proceeding before a tribunal, in which the potentially disqualified lawyer had 

a substantial role. A helpful example of this interpretation would be: A lawyer 

represents the plaintiff in a personal injury tort lawsuit. After conclusion of this 

representation, the lawyer is hired by the defendant's law firm. Thereafter, the 

defendant's law firm seeks to represent the defendant in asserting that there was 

fraud on the court in the personal injury tort lawsuit. Because the fraud on the 

court claim, i.e. the current representation, would necessarily require relitigating 

certain aspects of the personal injury tort lawsuit, i.e. the prior proceeding, 

screening would not be available, and the lawyer's disqualification would be 

imputed to the entire law firm. 

In any event, Ethical Rule l.IO(d)(l) cannot be interpreted so as to 

preclude screening if the prior representation is merely substantially related to the 
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cui'~nti~FP~~selt~ti~~· This would contradict the plain meaning of "involve'' 

because if two matters are substantially related, one does not "include" the other or 

"require [the other] as a necessary accompaniment." Additionally, Ethical Rule 

1.10(d)(1) does not use the words "substantially related." This phrase appears in 

several other provisions of the Ethical Rules, and if the drafters intended Ethical 

Rule 1.10(d)(1) to preclude screening when the two representations are 

substantially related, then they would have specified as such. The Court cannot 

adopt a reading of the rule that belies its plain terms. 

Eberle is not to the contrary. In that case, an attorney billed 9.2 hours 

to a matter while employed by the plaintiffs law firm, then the attorney joined the 

law firm representing the defendant in the same action, while the lawsuit was 

ongoing. Eberle, 354 F. Supp. 2d at 1096-97. The lawyer unquestionably 

switched sides in a lawsuit that was before a tribunal, and therefore, the focus of 

the Eberle court's inquiry was whether the attorney had undertaken a "substantial 

role" in the lawsuit while he was employed by the plaintiffs firm. Id. at 1096. 

The Court agrees with Eberle, in that had this attorney undertaken a substantial role 

in the lawsuit, his confliCt ofinterest\Vould have been imputed to the defendant's 

firm and screening would not have been available. The question of whether 

screening is available when the Ethical Rule 1.9 conflict of interest falls short of 
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sideswitching, however, was not presented in Eberle. That decision, therefore, 

provides no guidance into the meaning of "involve" because it only addressed what 

constitutes a "substantial role" within the meaning of Ethical Rule 1.1 0( d)( 1 ). 

A.ccdfdiqgly,•·th(!C61J.J.i ···cgn.ch.I(iesithat:J$thigal··· ,R.ulel. ---l .Q(d)(l) 

pre.gll.ld(!s __ screenil1g•w.h.e.I1: .(1)tp(!(ii§ql,l(llifiyglawr¢ryitpyrswitppydsides.in •. thy 

qgrr(!l1t ·. rypresyl1tatio.P. i9r .• t.h.y .cll..1J'entrep.(ysentf!tiprlneges§agily._xeqll.ires:relitigating 

.ap~r-tic}.ll?t a$tleqf()~a _p~of.reptesentatidl1l;- t2)tlie pili6rrept~~en.tat-i~n · W(lS-a·. -

pr()(;eegil1g]:)efote atrihunal; iaJ:ld(3) .. the'disqualified laWy(!tpJayed.asubstanti(ll 

rqle ipthat pljqfiPFQ¢y.yQiD.g• 

2. Ethical Rule 1.10(d)(2) 

Ethical Rule 1.1 0( d)(2) provides as follows: "When a lawyer becomes 

associated with a firm, no lawyer associated in the firm shall knowingly represent a 

person in a matter in which that lawyer is disqualified under ER 1.9 unless: (2) the 

personally disqualified lawyer is timely screened from any participation in the 

matter and is apportioned no part of the fee therefrom." ER 1.10(d)(2). 

"'Screened' denotes the isolation of a lawrer from any participation in 

a matter through the timely imposition of procedures within a firm that are 

reasonably adequate under the circumstances to protect information that the 
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isolated lawyer is obligated to protect under these Rules or other law." 13 ER 

1.0(k). The comments to Ethical Rule 1.0 elaborate on what the screen should 

entail: 

The purpose of screening is to assure the affected parties that 
confidential information known by the personally disqualified lawyer 
remains protected. The personally disqualified lawyer should 
acknowledge the obligation not to communicate with any of the other 
lawyers in the firm with respect to the matter. Similarly, other 
lawyers in the firm who are working on the matter should be informed 
that the screening is in place and that they may not communicate with 
the personally disqualified lawyer with respect to the matter. 
Additional screening measures that are appropriate for the particular 
matter will depend on the circumstances. To implement, reinforce and 
remind all affected lawyers of the presence of the screening, it may be 
appropriate for the firm to undertake such procedures as a written 
undertaking by the screened lawyer to avoid any communication with 
other firm personnel and any contact with any firm files or other 
materials relating to the matter, written notice and instructions to all 
other firm personnel forbidding any communication with the screened 
lawyer relating to the matter, denial of access by the screened lawyer 
to firm files or other materials relating to the matter and periodic 
reminders of the screen to the screened lawyer and all other firm 
personnel. 

ER 1.0 cmt. 9; see also State ex rei. Romley v. Superior Court, 908 P.2d 37, 43 

(Ariz. Ct. App. 1995) (finding that for purposes of Ethical Rule 1.11, the screening 

13 The comments indicate that this definition of screened "applies to 
situations where screening of a personally disqualified lawyer is permitted to 
remove imputation of a conflict of interest under [Ethical Rules] 1.11, 1.12 or 
1.18." ER 1.0 cmt. 8. The Court nonetheless utilizes this definition because it is 
instructive here and there is no reason to adopt a different definition of the term. 
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mechanism "must be designed both to eliminate opportunities for inadvertent 

disclosure and to provide a genuine appearance of a security wall around the 

subject attorney"); Restatement (Third) of the Law Governing Lawyers§ 124(d)(ii) 

(describing the requirements of an effective screen). 

Additionally, "to be effective, screening measures must be 

implemented as ~opnas practicalaftera lawyer or law firm knows or reasonably 

shouldknow thatthere is aneedforscreenill.g." ER 1.0 cmL 10; see also 

Restatement (Third) of the Law Governing Lawyers§ 124 cmt. d(i) ("The required 

screening measures must be imposed in the subsequent representation at the time 

the conflict is discovered or reasonably should have been discovered, and they 

must be. of sufficie11t scope, continuity, and duration to assure that there will be no 

substantial risk to confidential client infol1liation."). Ethical Rule l.O(f) defines 

"knows" as "actual knowledge of the fact in question." ER 1.0( f). Knowledge 

may also be inferred from circumstances. Id. The term "reasonably should know" 

means that "a lawyer of reasonable prudence and competence would ascertain the 

matter in question." ER l.O(j). 

3. Ethical Rule 1.10(d)(3) 

Ethical Rule 1.1 0( d)(3) provides as follows: "When a lawyer becomes 

associated with a firm, no lawyer associated in the firm shall knowingly represent a 
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person in a matter in which that lawyer is disqualified under ER 1. 9 unles~; {3} <> 

wl'ittennotip¢ i,§ p~(!):tp.pt~ygiy~JfJP'a.nY affected .. fonner. olientit~ iKP.a.i1lK , jt~p 

<l§9Krl<linc99Il:lPli<ln9¥.witl:l ... ~ilep~gvisipp.§iipfJh.is ..... B:l.lly.;' r~.R ... J·.•··••19C41tg). 

Although the comments to Ethical Rule 1.10 do not specify what 

information should be included in this notice, the following explanation appears in 

the comments to Ethical Rules 1.11, 1.12, and 1.18, the other three provisions that 

permit screening: "Notice, .including a description ofthe screened lawyer's prior 

representation and of the screening procedures employed, generally should be 

given as soon as practicable after the need for screening becomes apparent." ER 

1.11 cmt. 6; ER 1.12 cmt. 5; ER 1.18 cmt. 9; see also Restatement (Third) ofthe 

Law Governing Lawyers§ 124 cmt. d(iii) ("Timely and adequate notice of the 

screening must ... be given to the affected clients, including description of the 

screening measures reasonably sufficient to inform the affected client of their 

adequacy .... Notice should ordinarily be given as soon as practical after the 

lawyer or firm realizes or should realize the need for screening."); Romley, 908 

P.2d at 43 (finding that for purposes of Ethical Rule 1.11, "the details of the 

[screening] mechanism rtmsrbe communicated to the defendant and his counsel''). 
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C. Honeywell's Motion to Disqualify 

Honeywell argues that Derouin's and Hallman's employment by 

G&K create impermissible former client conflicts of interest. 

1. Derouin 

Honeywell asserts that Derouin is personally disqualified from 

representing RID, pursuant to Ethical Rule 1.9, and that this disqualification is 

imputed to G&K, in accordance with Ethical Rule 1.10. TheCol.lrfagrees. 

a. Ethical Rule 1.9 

As noted, for an Ethical Rule 1.9(a) conflict to exist, the moving party 

must show: (1) the existence of an attorney-client relationship; (2) that the former 

representation was "the same or substantially related" to the current litigation; and 

(3) that the current client's interests are "materially adverse" to the former client's 

interests. Foulke, 784 P.2d at 726-27. It is undisputed here that Honeywell is 

Derouin's former client and that Derouin represented Honeywell regarding theM-

52 Site for several years in the early 1990s and from 2007 to December 2009. 

(Berke Decl. ~~ 2, 11; Troy Kennedy Decl. I ~~ 4, 7, 20; Derouin Decl. I 

~~ 10=14.) Additionally, the currentrepresentation-the RID matter-is 

materially adverse to Honeywell's interests because RID has named Honeywell as 

a defendant in the instant action. The parties sharply disagree, however, as to 
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whether the RID matter is the same or substantially related to Derouin's prior 

representation of Honeywell. 

Derouin first represented Honeywell in the early 1990s, and in that 

capacity, he developed legal strategy and settlement positions, and assessed 

confidential information, related to Honeywell's potential liability for the 

contamination that allegedly emanated from its facilities and purportedly moved 

westward to commingle with a separate plume of contamination. (Berke Decl. 

~~ 2-4; Troy Kennedy Decl. I~~ 4-5.) The in camera materials reflect that 

Derouin was intimately involved in analyzing the available information regarding 

the alleged contamination, representing Honeywell's interests at meetings and 

negotiations with other potential PRPs, and providing Honeywell with detailed 

legal advice as to these issues. As the Berke Declaration suggests, included within 

the in camera materials are memoranda authored by Derouin: ( 1) containing 

analysis and advice regarding government agency findings about the sources of 

contamination in the commingled plume; (2) concerning the development of 

Honeywell's case strategy for issues arising from the commingled plume; (3) 

regarding thealleged releases of contamination from the Honeywell Facilities and 

potential liability for the entire commingled plume; and ( 4) summarizing meetings 

with other PRPs concerning the commingled plume and providing analysis as to 
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this issue. (See Berke Decl. ,-r,-r. 6..,...1 0.) Derouin continued to represent Honeywell 

in this manner until approximately 1996. (Id. ,-r 11; Derouin Decl. I ,-r,-r 10-12.) 

ed-Db-'Fouinagain in 2007 to represent its interests 

regarding "the same commingled plume the parties had been addressing since the 

early 1990s." (See Troy Kennedy Decl. I ,-r 7.) During the course of this 

representation, Derouin reviewed additional confidential technical analyses of 

Honeywell's potential contribution to the commingled plume and assessed 

Honeywell's potential liability. (Id. ,-r 8.) In May 2009, David Kimball, III, a 

member of G&K' s litigation team handling the RID matter, contacted Derouin, as 

counsel for Honeywell, to discuss issues related to the groundwater contamination 

ofRID's wells. (Id. ,-r 9; Derouin Decl. I ,-r 15; Kimball Decl. I ,-r,-r 11-12.) 

Derouin, on Honeywell's behalf, subsequently met with Kimball and RID's 

technical representative on two separate occasions, for a technical and factual 

presentation about the groundwater contamination impacts to RID's wells. (Troy 

Kennedy Decl. I ,-r 10; Derouin Decl. I ,-r,-r 16-18; Kimball Decl. I ,-r,-r 12- 15.) 

During these meetings, Kimball informed Derouin that RID planned to bring a cost 

recovery action tf settlement discussions proved unsuccessful. (Troy Kennedy 

Decl. I ,-r 9; Derouin Decl. I ,-r 19; Kimball Decl. I ,-r,-r 13, 15.) Kimball also e-
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mailed Derouin a copy of RID's draft complaint. (Troy Kennedy Decl. Il~ 2, Ex. 

A.) 

Honeywell asserts that Derouin played an important role in 

developing legal strategy and analysis for RID's threatened lawsuit and that he 

assisted Honeywell in weighing the options available to it, including potential 

settlement. (Troy Kennedy Decl. I ~~ 12-13.) The in camera materials are in 

accord. Included . within them are ni!m~K~~~~i~mail~li>inpiUnigl).~ons from Derouin 

to Honeywell, which: (1) summarize Derouin's meetings with Kimball and assess 

the implications for Honeywell; (2) discuss Derouin' s meeting with Honeywell's 

outside environmental consultant to review RID's allegations; and (3) analyze 

Derouin's communications with other potential defendants in RID's contemplated 

lawsuit. (See id. ~~ 15-17.) Additionally, in August 2009, Kimball gave Derouin, 

as counsel for Honeywell, another copy of RID's draft complaint for the instant 

action. (Id. ~ 19; Derouin Decl. I~ 23; see Kimball Decl. I~ 17.) Derouin 

subsequently sent Honeywell an e-mail, contained in the in camera materials, 

which provides his analysis of the complaint and RID's proposal. (See Troy 

KennedyDecl. l~ 19.) 

Derouin ceased representing Honeywell in December 2009. (Id. ~ 20; 

Byrne Decl. ~~ 2-5; Derouin Decl. I~~ 28-29.) Derouin was hired by G&K in 
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January 2010, and he has been screened from the RID matter since his arrival at the 

firm. (Derouin Decl. I ,-r,-r 32-35; Kimball Decl. I ,-r,-r 30-31; Michael Kennedy 

Decl. ,-r,-r 5-9.) 

Onthesefacts, the Court can only conclude that Derouin's prior 

representation of Honeywell is the same or substantially related to the instant 

matter, particularly because Derouin represented Honeywell in the initial stages of 

thislawsuitand analyzed two of RID's draft complaintsin his capacity as counsel 

for Honeywell. Moreover, when Honeywell engaged Derouin in the early 1990s, 

Derouin was charged with developing legal strategy and analyzing liability for the 

contamination that purportedly emanated from the Honeywell Facilities and 

allegedly became part of a commingled plume. In this lawsuit, RID asserts that 

hazardous substances used and disposed of at the Honeywell Facilities contributed 

to the groundwater contamination of its wells. (F AC ,-r 41.) The instant action 

therefore involves the same contamination from the same facilities and the same 

commingled plume as were at issue in Derouin's prior representation of 

Honeywell. There is undoubtedly a "substantial risk" that confidential factual 

information as would normally havebeen obtained in Derouin's representation of 

Honeywell would "materially advance" RID's position in the instant matter. See 

ER 1. 9 cmt. 3; see also Trone, 621 F .2d at 998-99. 
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RID emphasizes that Honeywell told Derouin he should not open a 

file for the RID matter and that Karen Gaylord of Salmon, Lewis & Weldon, 

P.L.C. would represent Honeywell in this litigation. (RID's Consolidated Opp'n at 

34; see Derouin Decl. I ,-r,-r 20, 25.) RID focuses on the wrong inquiry. It does not 

matter that Honeywell hired another law firm to spearhead the defense of this 

action; the relevant inquiry is whether Derouin's prior representation of Honeywell 

the declarations and the in camera materials, the Court determines that it is so 

related. Accordingly, based on his prior representation of Honeywell, Ethical Rule 

1.9(a) would bar Derouin from representing RID in the instant action. 

b. Ethical Rule 1.10 

Derouin's Ethical Rule 1.9( a) conflict of interest will be imputed to 

G&K, in accordance with Ethical Rule l.lO(a), unless the screening provisions of 

Ethical Rule 1.1 0( d) apply. As noted, Ethical Rule 1.1 0( d) only applies when a 

lawyer becomes associated with a firm. 14 See Eberle, 354 F. Supp. 2d at 1095; 

Ariz. Ethics Op. 04-04. According to Ethical Rule 1.1 0( d)( 1 ), screening is 

availab-le unless: ( 1) the disqualified lawyer either switched sides irfthe current 

14This t]jresnoldn'!ql1irerrie11t is satisfied because it is l111disputedthat 
Derouirtis a lateral attorney at G&K. 
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representation or the. current representation necessarily requires relitigating a 

particular aspect of a prior representation; (2) the prior representation was a 

proceeding before a tribunal; and (3) the disqualified lawyer played a substantial 

role in that prior proceeding. 

Etlii~~lRule l.liO(d)(l) forecloses scteeiJ.ing as @1ll¢ans of¢1..1J1ng 

Q.¢tQt.J.itr's!i¢()11.tJ.igt. Derouin represented Honeywell in the initial stages of this very 

case, andin this capacity, Derouin met with counselfor RID on Honeywell's 

behalf, analyzed two of RID's draft complaints for Honeywell, conferred with 

Honeywell's experts to review RID's proposal, and communicated with other 

defendants named in RID's draft complaint. Accordingly, Derouin plainly 

represented Honeywell in connection with the instant action, and by joining G&K, 

Derouin switched sides in this lawsuit. RID stresses, however, that because it did 

not file the complaint in this suit until after Derouin's representation of Honeywell 

had ended, there was no proceeding before a tribunal for purposes of Ethical Rule 

1.10(d)(l). 15 (RID's Consolidated Opp'n at 37-38.} In makingthis argument, RID 

overlooks that D~rguin switched sides in the instant action, which is currently a 

15 On December 9, 2009, Derouin gave Honeywell notice that he was joining 
G&K. (Derouin Decl. I ,-r,-r 28-29; Byrne Decl. ,-r 2.) Derouin was employed by 
G&K effective January 2010 (Derouin Decl. I ,-r 27; Kimball Decl. I ,-r 30), and RID 
filed its Complaint in this action in February 2010 (Doc.# 1). 
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proceeding before a tribunaL r~~<.l()es not mattertA~l~~~ .. hacl not yet fi.le<.Ii:t§ 

complaint when Derouin's representation of Honeywell ended because the current 

representation "involves" Derouin's prior representation of Honeywell. 

Derouin also had a substantial role in this proceeding. The Court has 

reviewedi:Derouin's billit1grecbrdsforthe RID matter, submitted in camera (see 

Troy Kennedy Decl. II~~ 3-5), as well as the documents and communications he 

generated during the course of this representation, and concludes that Derouin had 
-·······-- ------------_- -,-- -· ·- ·· ·-- ------------ -------------------···-- ···-·· ---------,············ ------------------ -- -- --- ··· ········ · ······· -- ---------------- ····-- ------------ -- --- ·· 

a "material and weighty" role in this proceeding. See Eberle, 354 F. Supp. 2d at 

1097 (citing Ethical Rule 1.0(!)). Unlike in Eberle, where the court determined that 

the lawyer in question, who billed 9.2 hours to a case over a period of 9 days for 

drafting voir dire questions, did not play a "substantial" role in the former client's 

representation, here, Derouin was actively involved in analyzing RID's allegations 

and developing a strategy for Honeywell to defend the instant lawsuit. 

Accordingly, )Jec.ausel)erouin.switched sides in the IUD ••matter, which is before a 

tribun.al, and in which Derouin played a substantialrole, G&K cannotavail itself of 

the screening provision in EthicalRule 1.10(d). Derouin's Ethical Rule 1.9(a) 

-conflict ofinterestisiherefore imputedto -6&K. 
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2. Hallman 

As with Derouin, Honeywell asserts that Hallman is personally 

disqualified from representing RID and that this disqualification is imputed to 

G&K. Because of its conclusion that Derouin's Ethical Rule 1.9(a) conflict of 

interest is imputed to G&K pursuant to Ethical Rule 1.1 0, the Court need not 

address this argument. The Court nonetheless analyzes whether Hallman's 

purported conflict can provide an independent basis . for G&K' s disqualification, 

and concludes that it does. 

a. Ethical Rule 1.9 

It is undisputed that Honeywell is Hallman's former client and that 

Hallman served as Honeywell's in house litigation counsel from 1987 to 1999, 

when he joined G&K. (Hallman Decl. ,-r 5; Troy Kennedy Decl. I ,-r 21.) 

Additionally, the current representation-the RID matter-is materially adverse to 

Honeywell's interests because RID has named Honeywell as a defendant in the 

instant lawsuit. As with Derouin, the third prong of the Ethical Rule 1.9(a) 

analysis-whether the RID matter is the same or substantially related to Hallman's 

prior representation of Honeywell-isthetnost contentious. 

In his capacity as in house litigation counsel for Honeywell, Hallman 

represented Honeywell's interests in the Baker Action and United States v. 
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Motorola (the "Motorola Action"), which both involved alleged contamination 

from the Honeywell Facilities and the resulting commingled plume. (Troy 

Kennedy Decl. I~ 21.) The Baker Action was a private toxic tort suit, which arose 

from, inter alia, the plaintiffs' exposure to past groundwater contamination from 

the commingled plume in theM-52 Site. (Id. ~~ 21-22; Coming's Mot. Ex. J.) 

Honeywell contends, and tl:J.~iill.i <.;amera:Ill.~tx¥f(lls confirm, that Hallman was 

directly involvedin the litigation strategy and analysis of the commingled plume 

for the Baker Action. (Troy Kennedy Decl. I~~ 22-27.) By virtue of his 

participation in this action, Hallman was also privy to ¢Ql~~i~~rttj~~~nt<~P~ltJi<~a~;>;•••• 

i~~~rm~tipn;regarding, and discussions relating to potential liability for, the alleged 

commingled plume. (See id.) 

Additionally, in the mid-1990s, Hallman negotiated with other PRPs, 

on behalf of Honeywell, to resolve contribution allocation issues relating to the 

remedial actions and other costs associated with clean up of the past 

contamination. (Id. ~ 28.) When the parties could not resolve the dispute, the 

United States filed the Motorola Action against Motorola, Honeywell, and the City 

ofPhoe-nix, seekingto require contribution bythoseparties. {Id.~ 29.)~ 'fhe -i-n 

catneramaterials demonstrate that, during his work on the Motorola Action, 

Hallman sent and received correspondence: (1) regarding confidential technical 
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information and legal strategies relating to contribution for the commingled plume 

and PRP relationships; (2) discussing meetings between Honeywell, government 

agencies, and PRPs regarding the commingled plume; and (3) developing legal 

strategy concerning the commingled plume. (See id. ~~ 30-40.) Hallman worked 

on the Motorola Action until he left Honeywell in 1999 to join G&K. (I d. ~ 41; 

Hallman Decl. ~ 6.) Hallman has been screened from the RID matter since June 

2010. (Hallman Decl. ~ 5; see also Kimball Decl. I~~ 40-41; Michael Kennedy 

Decl. ~~ 15-17.) 

On these facts, the Court concludes that Hallman's prior 

representation of Honeywell is the same or substantially related to the instant 

matter. As with Derouin, Hallman received confidential information regarding 

potential liability for the commingled plume, participated in negotiations with 

other PRPs and governmental agencies, and was instrumental in developing legal 

strategy for the Baker and Motorola Actions, which both involved the same 

contamination and commingled plume at issue here. There is undoubtedly a 

"substantial risk" that confidential factual information as would normally have 

been obtained in Hallman's representation of Honeywell would "materially 

advance" RID's position in the instant matter. See ER 1.9 cmt. 3; see also Trone, 

621 F.2d at 998-99. Thein camera materials reaffirm this determination. 
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Accordingly, based on his prior representation of Honeywell, Ethical Rule 1.9(a) 

would bar Hallman from representing RID in the instant action. 

b. Ethical Rule 1.10 

RID contends that even if Hallman has an Ethical Rule 1.9(a) conflict 

of interest, screening applies and the conflict cannot be imputed to G&K. The 

Court is not persuaded. 

At the outset, the Court has grave concerns as to whether screening is 

even available for Hallman's conflict of interest. Ethical Rule 1.1 0( d) states that 

screening may be utilized "[ w ]hen a lawyer becomes associated with a firm," the 

plainterms of which indicate that screel1il1gisavailab1e if it is effectuated at the 

till1~ >that(l1~wye:rjoinsalaw firm. See ER 1.10(d) (emphasis added). This 

interpretation is corroborated by Arizona Ethics Opinion 04-04, which makes clear 

that screening "is only appropriate in circumstances in which a new or lateral hire 

has represented a former client, and may riot be employed in circumstances 

involving a former client when the lawyer was already a member ofthe 'firm."' 

Ariz. Ethics Op. 04-04 (emphasis added); see also Eberle, 354 F. Supp. 2d at 

1096-97 ( discussingEthical Rule 1.1 0( d) in the context ofa lawyer ''j oiriing" a 

law firm). Here, Hallman became a shareholder at G&K in 1999, and the Ethical 

Rule 1.9(a) conflict at issue did not arise when Hallman joined G&K. To the 
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IPYll' ·~·i yQgi:ljg.~gJl}.~' ~:rm. Because Hallman wasassociated with G&K for such 

a lengthy period of time prior to the existence of the conflict at hand, it is unclear 

whether screening is available here. The Court need not resolve this issue, 

however ,i>~·ec~t.l~~;e¥~tl:t~s~r~t!P.~ng )t§i:f¥a~l().~~~i t~>t]:ii$ $@~11~rJ..g; ~~li/~~111lqt 

satt§fY th.~ r~9t.l~~w,~t!t§ P·~i·~tl1~¢~l .:R.u~~ ~ +10t9J.~ 

Honeywell'sprimaryargument against the efficacy ofG&K's screen 

is that itwas J}gttimeli:impl~J:liente<i_ifl accofdanceMwith Etnical Rule l.lQ(d)(2). 

(Honeywell's Mot. at 14.) As noted, Ethical Rule 1.10(d)(2) requires that the 

"personally disqualified lawyer [be] timely screened from any participation in the 

matter." ER 1.10(d)(2). The comments elaborate that "to be effective, screening 

measures must be implemented as soon as practical after a lawyer or law firm 

knows or reasonably should know that there is a need for screening." ER 1.0 cmt. 

10. Here, although Hallman became a shareholder at G&K in 1999,and:~D 

eng~ge<f>~~~·in~(.it()~~~-f.()O~, i.~~J& ctidillot •screen··•Halll1latl. .£rom••tbe RID· •...• fuatter 

u1ltil June.?Ql(). G&K explains that it did not enter Hallman's prior employment 

and experiencea.tHoneywellinto its conflicts database when Hallman joined the 

firm. (Michael Kennedy Decl. ~ 15.) Hallman's name therefore did not appear 

when G&K ran its conflicts check for Honeywell in July 2009. (Id. ~ 16; see 
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Kimball Decl. I~ 18; RID's Consolidated Opp'n at 39.) Honeywell notified G&K 

ofthe conflict with a letter dated May 18,2010 (Michael Kennedy Decl. ~ 11, 

Ex. A), and G&K screened Hallman in June 2010 (Hallman Decl. ~ 5). G8cK 

therefore did not screen I-Iallman until nearly one year after it perforynedits initial 

conflict check for Honeywell and pearly two years after RID retained the firm for 

this matter. Such a delay inimplementing an ethical screen is not reasonable. 

G&K implicitly admits that but for its error in not properly entering Hallman's 

prior representation of Honeywell into its conflicts database, it would have 

recognized the conflict in July 2009 when it ran its initial conflicts check. Thus, 

G&K should have known of the conflict when it ran this initial check, and Hallman 

should have been screened at least from this point in time onward. G&K's 

assertion that it "had no reason to know of [Hallman's] potential conflict until it 

learned of it in May 2010" (see RID's Consolidated Opp'n at 40), is simply 

incorrect. 16 

16 In February 2009, G&K circulated the RID matter in one of its weekly 
conflict notices (Michael Kennedy Decl. ~ 2), but Honeywell had not yet been 
identified as a PRP when G&K distributed this notice (RID's Consolidated Opp'n 
at 40 n.34). WhenG&K identified Honeywell as a PRP a few months later, it 
rechecked its conflicts database, but it did not circulate a firm-wide conflicts 
notice. (Id.; see Michael Kennedy Decl. ~~ 15-17.) Had G&K taken this step, and 
distributed a conflicts notice for Honeywell when it was identified as a PRP, it 
likely would have learned of the conflict. It is unclear why G&K did not take this 

(continued ... ) 
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RID emphasizes that Hallman works in a different department on a 

different floor from the attorneys handling the RID matter, that Hallman did not 

discuss the RID matter with anyone before G&K imposed the screen, and that 

Hallman did not bring any relevant environmental files from Honeywell to G&K. 

(Id. at 39; see also Hallman Decl. ~~ 6, 11-12; Michael Kennedy Decl. ~ 18.) The 

Court's current focus, however, is on whether implementation of the ethical screen 

was timely. Although these facts may pertain to the effectiveness of the screen, 

they do not relate to the timeliness of that screen. An. untimely screen canl1ot be 

curedbythe affected attorney's assurances that, in the absence of the screen, he did 

notrevealany confidenti(llinfoJ."Ipation. Similarly, the Arizona Court of Appeals 

has found that a failure to fully comply with the ethical rules cannot be cured by an 

affected attorney's attestations that he maintained the former client's confidences. 

In Towne, decided before Ethical Rule 1.1 0 permitted screening, an attorney who 

represented one party in a lawsuit left his law firm to join the firm representing the 

opposing side. Towne, 842 P.2d at 1378. Although the court credited the trial 

court's determination that the affected attorney and his new firm had "scrupulously 

maintained" the eth-ical screen, it nonetheless concluded that screening would not 

16
( ••• continued) 

step in July 2009 when it rechecked its conflicts database. 
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suffice because Ethical.Rule l.lO(d) at the tim.e did not permit its use. I d. at 

1381-82. In another analogous case, the defendant moved to disqualify the 

plaintiff's counsel after the defendant's legal secretary began working for the 

plaintiff's law firm sixty days before trial. Smart Indus. Corp. Mfg. v. Superior 

Court, 876 P.2d 1176, 1177-79 (Ariz. Ct. App. 1994). The court "accept[ed] as 

true" that the plaintiff's attorney had insulated himself from any possible 

disclosure of confidences, but it still determined that, because the legal secretary 

had not complied with the applicable screening requirements, plaintiffs' counsel 

must be disqualified. 17 I d. at 1184-86. Likewise, here, Ethical Rule 1.1 0( d)(2) 

17 In Smart Industries, the Arizona Court of Appeals cited with approval the 
Seventh Circuit's decision in LaSalle National Bank v. County of Lake, 703 F.2d 
252 (7th Cir. 1983). See Smart Indus., 876 P.2d at 1185. In LaSalle, the attorney 
in question joined a law firm four months before that firm filed suit against the 
affected attorney's former client, but the attorney was not screened until six 
months after he joined the firm. LaSalle, 703 F.2d at 253-54, 259. Upon review, 

the Seventh .circuit af~J111~d .• the ••• district •.. sourt.'.s •.. or.~e.~ii1np~tii1Rthe?attoriley's. 
conflict ofinteresttothe. entire•.law firmonthe.basis•thattheethical.screen ••had not 
beentimelyimplemen_ted .. Id. at 259. The Seventh Circuit found unpersuasive the 
affected attorney's affidavit stating that he did not disclose any information to his 
new law firm. Id. (emphasizing that "no specific institutional mechanisms were in 
place to insure that ... information was not shared, even if inadvertently," in the 
six months between when the affected attorney joined the finn and the time he was 
screened). The Seventh Circuit's reasoning is persuasive, particularly because 
Hallman was a shareholder at G&K for more than a decade before G&K 
implemented the ethical screen. 

51 



Ual:)e L: .1 O-c;v-00290-PAE .. MHB ···Q(.)CUrT)ent 468 •....... · ...... Fil~d .• 08/26l1.t Hag~ 52 .q.f.127. 

G&K cannot circumvent this requirement by baldly asserting that, even without a 

screen, Honeywell's confidences have been maintained. G&K's argument to the 

contrary is inapposite. 18 

18 Moreover, RID's reliance on Lutron Electronics Co .. Inc. v. Creston 
Electronics. Inc., 2010 WL 4720693 (D. Utah Nov. 12, 2010) is misplaced. (See 
RID's Opp'n to Supp. Br. at 1 1.) Not only is Lutron mere persuasive authority 
entitled to little weight, but it is also readily distinguishable. In that case, which 
applied the Utah Ethical Rules, an attorney engaged in document review for Lutron 
for eight months as a first year associate at a large law firm. Lutron,2010 WL 
4720693, at*l. A couple years later, Lutron filed suit against Creston. Id. The 
affected attorney, however, switched law firms at roughly the same time and joined 
the firm that Creston ultimately hired to perform its defense. Id. Less than one 
month after this firm entered its notice of appearance on behalf of Creston, Lutron 
sent a letter alerting the firm of the conflict, and th~; tiiJJl-"iillmediatel-y'' scl'eelled 
the affected attorney. Id. at * 1-*2. Lutron subsequently filed a motion to 
disqualify counsel, which the district court denied, concluding that any violation of 
Utah's Ethical Rule 1.10 was not egregious and that there was no prejudice to 
Lutton. Td. at *5-*6. In reaching this .. det~l'Illieati~~' hg.;ve~~r, t~edi.~tri~~ court 
emphasized that the affected attorney wasonly)a. firstyear .asspc;iat~W'h@11he 
pe~{ofiied 161'1<. for ;l.itl'(")n a.~~···t\\~fh~ ~~~no~~~v~l~5.~~ ~iti9~tioJ_l~trc;tt~gy. I d. 
at *6. Moreover, the court found that the affected attorney's new law firm did not 
have actualknowle<fge of the conflict until it received the letter from opposing 
counsel. Id. at *5. Because Utah's Ethical Rule 1.10 prohibits "knowingly" 
undertaking a representation subject to a conflict, where "knowingly" means actual 
knowledge, the district court determined that if there was any violation of Utah's 
Ethical Rule 1.1 0, it was not egregious. Id. Conversely, here, Hallman was 
intimately involved with Honeywell's legal strategies regarding the alleged 
contamination for several years. Moreover, G&K did not screen Hallman until 
nearl-y two years after RI-D engaged -G&K, but in Lutron, the attorney was screened 
within six months of the firm undertaking the representation. See id. at * 1. 
Finally, unlike Utah's ethical rules, j\ti~ona'~ @tl)ic;a] rules make cleat that 
krtgwledge can be inferreafrom· cirdi11lstal1ces al1dthatthe screen· must be 
i~pl~p:l~p.ted~s.sq<>in . a~·. ·practical •. after.•ala.wyer • or law•.firm knows. or·rea~onably 

(continued ... ) 
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In sum, G&K erred when it failed to input Hallman's prior work for 

Honeywell into its conflicts database. Hallman was not timely screened from the 

RID matter, in accordance with Ethical Rule 1.1 0( d)(2), and screening is ther¢fQI"¢ 

unavailable}9 Accordingly, Hallman's Ethical Rule 1.9(a) conflict of interest is 

imputed to G&K. 

3. Honeywell's Conflict Waiver 

RID contends that it obtained a waiver from Honeywellthatprecludes 

Honeywell from seeking disqualification ofG&K in the instant matter. (RID's 

Consolidated Opp'n at 34-35.) The Court is not persuaded. 

G&K shareholder James Busby represented Honeywell in a tax matter 

from 2008 to 2009. (Kimball Decl. I~ 19.) The tax matter was opened on May 8, 

18
( ••• continued) 

shquld know that there isaneedfor scree]1ing. See ER l.O(f) & cmt. 10. Here, as 
discussed, G&K should have known of Hallman's conflict at least by July 2009 
when it performed its initial conflicts check for Honeywell, yet G&K did not 
implement its ethical screen until June 2010. Lutron is therefore factually and 
legally distinguishable, and RID's reliance on this case is inapposite. 

19 The Court also has serious doubts as to whether Ethical Rule 1.1 0( d)( 1) 
could be satisfied in this scenario because the RID matter necessarily requires 
relitigating aspects of the Baker and Motorola Actions, which were proceedings 
before tribunals, and Hallman played a substantial role in those lawsuits during his 
representation of Honeywell. The Court need not resolve this issue, however, due 
to its determination that G&K did not timely screen Hallman from the RID matter. 
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2008, the final bill was sent and paid in February 2009, and the.matter was 

formally closed inDecetnber 2009. (Id.) 

On July 17, 2009, G&K provided written notice to Honeywell that 

G&K was representing RID in the instant matter and that it could create a current 

conflict with HoneywelL (Id. ,-r 18; see also Kimball Decl. I Ex. A ("Waiver 

Letter").) G&K's letter itself was addressed to "Mr. Paul H. Brownstein, Associate 

General Tax Counsel, Honeywell International Inc." (Waiver Letter atl.) The 

letter explained that G&K' s environmental practice group had undertaken 

representation of RID in connection with remedial actions for certain RID wells. 

(Id.) The letter sought waiver from Honeywell, stating as follows: 

[U]nder the ethical rules governing lawyers, G&K and its attorneys 
may not oppose a current client (such as Honeywell), even on an 
unrelated matter, without full disclosure and consent. ... At this time, 
G&K is seeking Honeywell's waiver and approval to allow G&K to 
pursue settlement negotiations with Honeywell on behalf of RID in 

this matt:~· ... /~~.~j~~!.~.1i~~~i8~.~:§~:R:ss~7'~IJ \Y~Ml~~~~~!~~· 
·~ipar'l~e co~~e1 0~ put~ue··t~~ ·· liti~ation~ unless ·G~K's><;onflict •is 
waived.by••Honeywellat···that···time. 

G&K appreciates the current work it performs on behalf of 
Honeywell. However, ourcurrentlegal services are limited to an 
unrelated tax issue .... Unless companies are willing to be flexible 
about waiving conflicts, it would be difficult for any company to 
obtain legal counsel and for law firms to comply with the rules of 
ethics. 
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(Id. at 1-2.) Honeywell conditionally waived this conflict on July 20, 2009. (Id. at 

2; Kimball Decl. I~ 20.) 

Ethical Rule 1.1 0( c) provides that "[a] disqualification prescribed by 

this Rule may be waived by the affected client under the conditions stated in 

[Ethical Rule] I. 7 ." EtnicaLR2ll.le.11'7-statesthattheiaffected dientmustgive 

l.7(b); see also ER 1.10 cmt. 6 ("The conditionsstatedin [Ethical] Rule 1.7 require 

the lawyer to determine that the representation is not prohibited by [Ethical Rule] 

1. 7(b) and that each affected client or former client has given informed consent to 

the representation, confirmed in writing."). Informed consent "denotes the 

agreement by a person to a proposed course of conduct after the lawyer has 

communicated adequate information and explanation about the material risks of 

and reasonably available alternatives to the proposed course of conduct." ER 

1.0( e). The comments elaborate as follows: 

The lawyer must make reasonable efforts to ensure that the client or 
other person possesses information reasonably adequate to make an 
informed decision._ . ot~ina~~}'' t~is willireql}jre co1111llu11ication that 
in5l"l].~es c:t •disg\pslJ.p~/i()ftl'le• fagt~ a!l<:Jpircu.wsta,nces giving rise to .the 
situati1)n-; _any_ explanation;~c:ts-~~abl!!l~cess;al)' ~o-infcrrm _ t~eclienror 
other personofthe .rnaterialady13.11tages and disadvantages of the 
proposed course ()f conductand adisct1ssionoftheiclient's orother 
person's optionsandaltematiyes. In some circumstances it may be 
appropriate for a lawyer to advise a client or other person to seek the 
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In determining 
wh~eth~er the Information and explanation provided are reasonably 
adequate, relevant factors include whether the client or other person is 
experienced in legal matters generally and in making decisions of the 
type involved, and whether the client or other person is independently 
represented by other counsel in giving the consent. 

ER 1.0 cmt. 6 (emphasis added); see also ER 1.7 cmt. 18 ("Informed consent 

requires that each affected client beawa¥¢ offll.e relevantcir¢t.p.'I}sta.Il.ces and of the 

material and reasonably foreseeable ways that the conflict could have adverse 

effects on the interests of that client."). 

RID's argument fails for multiple reasons. First, the waiver, by its 

plain terms, was limited to the "unrelated tax issue." (See Waiver Letter at 2.) 

Indeed, the letter stated that "G&K and its attorneys may not oppose a current 

client (such as Honeywell), even on an unrelated matter, without full disclosure 

and consent." (ld.:. at 1 (emphasis added).) The understanding was plainly that 

G&K sought waiver with respect to the tax matter only. This conclusion is 

bolstered by the fact that the letter was addressed to "Associate General Tax 

Counsel" at Honeywell. (Id.) 
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Secot)g, the plain terms of the letter make clear that G&K sought 

Honeywell's waiver arid approval "to allow G&K to pur§ue settlement negotiations 

with Honeywell on behalf of RID in this matter." (Id.) Itspecifically provided 

that "[i]flitigation becomes necessary, RID would engage separate counsel to 

pursue thelitigation, unless G&K's conflict is waived by Honeywell at that 

time."20 (I d.) Accordingly, the waiver was only applicable to the extent that G&K 

contemplate the waiver's continued effectiveness through the litigation stage of the 

proceedings. 21 

Finally, even assuming G&K intended that the waiver would apply 

beyond the tax matter, Honeywell simply never gave its informed consent. As 

discussed, informed consent "denotes the agreement by a person to a proposed 

20 RID argues that this statement "was included to account for a potential 
[Ethical Rule] 1. 7 conflict because Honeywell was a current client at the time the 
letter was drafted." (RID's Consolidated Opp'n at 35 n.28.) Even assuming this is 
true, the Court nonetheless cannot conclude that Honeywell gave its informed 
consent to the conflicts with Derouin and Hallman. 

21RID implicitlyacknowledges as much in ies Consolidated Opposition. 
(See RID's Consolidated Opp'n at 8 ("As a current client (on the tax matter), G&K 
sought, and Honeywell provided, its consent to G&K's representation of RID in so 
much as it involved developing RID's remedy and engaging in discussions with 
Honeywell regarding RID's remedy, including any settlement discussions related 
thereto.").) 
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courseof conductafter the lawyer has communicated adequate information and 

explanation about the materialrisks of and reasonably available alternatives to the 

proposed course of conduct." ER 1.0( e). Here, the letter only states that "Jim 

Derouin of Steptoe & Johnson has been representing Honeywell on the 

groundwater contamination issue for years." (Waiver Letter at 1.) There is no 

discussion about Hallman or the possibility that Derouin would leave Steptoe and 

join G&K. Nor is there evidence that G&K made "reasonable efforts to ensure that 

the client or other person possesses information reasonably adequate to make an 

informed decision." See ER 1.0 cmt. 6. In short; (lf~Kl1eV'erolJtai]1¢d.itifoi'i11ed 

qqnsentfi'Otl),I-.fril1eY'W'~ll sufficient for the Court to find that Honeywell waived its 

conflicts with respect to either Derouin or Hallman. 

D. Coming's Motion to Disqualify 

Coming asserts that because Derouin represented it for several years 

in the 1990s with regard to the alleged contamination that emanated from the West 

Osborn Complex, which is at issue here, Derouin's presence at G&K creates an 

impermissible conflict of interest that cannot be cured by screening. 

1. Ethical Rule 1.~ 

As discussed, for an Ethical Rule 1. 9( a) conflict to exist, the moving 

party must show: ( 1) the existence of an attorney-client relationship; (2) that the 
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former representation was "the same or substantially related" to the current 

litigation; and (3) that the current client's interests are "materially adverse" to the 

former client's interests. Foulke, 784 P.2d at 726-27. Once again, the parties do 

not dispute that Corning is Derouin's forn1er client (Derouin Decl. I ~~ 5-8; Geiger 

Decl. ~~ 3, 5, 9), and it is readily apparent that G&K's representation of RID is 

materially adverse to Coming because Coming is a defendant in the instant action. 

The Court therefore focuses on whether the RID matter is the same or substantially 

related to Derouin's representation of Coming. 

Derouin represented Coming from 1990 to 1995 with regard to the 

alleged groundwater contamination attributed to the West Osborn Complex. 

(Derouin Decl. I~~ 5-8; Geiger Decl. ~~ 3, 5, 9.) The Geiger Declaration asserts, 

and the in camera materials confirm, that Derouin played a leadership role in the 

West Osborn Complex matter, and that in this capacity, he: (1) consulted with in 

house engineering experts at Coming and retained outside experts on Corning's 

behalf to investigate and analyze current and historical conditions at the West 

Osborn Complex; (2) participated in a steering committee with other PRPs to 

coordinate site investigations and negotiations with ADEQ; and (3) interacted with 

ADEQ on Coming's behalf. (See Geiger Decl. ~ 6.) The in camera materials 

reflect that Derouin was essential in formulating strategy, analyzing potential 
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as well as meeting and negotiating with other PRPs and generating strategies for 

When negotiations with ADEQ and the other PRPs proved 

unsuccessful, the matter moved into litigation and Coming engaged Derouin to 

assist with several lawsuits involving either Coming or its subsidiary, Components. 

(Id. ~~ 7-8.) In 1991, Components moved to intervene in a lawsuit entitled State v. 

Nucor, to block ADEQ's approval of a consent decree with Nucor, another prior 

owner of the West Osborn Complex. (See id. ~ 7.) Thei!ldamera.tllaferials 

demonstrate that Derouin reviewed the legal issues presented by Components' 

attempt to intervene, assisted in developing the legal strategy for the case, and 

participated in a subsequent appeal of the district judge's order. (See id.) 

Derouin subsequently assisted with the United Industrial and Baker 

Actions.22 (Id. ~ 8.) The United Industrial Action was a CERCLA cost recovery 

action, concerning alleged contamination from the West Osborn Complex, filed by 

the State of Arizona against United Industrial, Coming, and Components. 

(Corning's Mot. Ex. B.) As discussed, the Baker Action was a private toxic tort 

22 Coming and Components were also involved in the Lofgren Action, which 
asserted similar claims. (Coming's Mot. Ex. I.) 
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suit alleging, with regard to Coming and Components, that the plaintiffs had been 

injured by groundwater contamination attributable in part to the West Osborn 

Complex. (Id. Ex. J.) In this capacity, as confirmed bytll)~ifi.came¥a/).l1at~f'i~l~, 

Derouin participated in discussions concerning case management and litigation 

strategy as well as potential apportionment and liability. Richard D. Geiger, a 

consultant for Corning, also attests that Derouin assisted in selecting the litigation 

team to defend these lawsuits and that he advised Coming on strategic questions in 

the lawsuits and regarding its relationship with ADEQ. (Geiger Decl. ~ 8.) 

After reviewing the in camera materials, the Court determines that 

Derouin's prior representation of Coming is the same or substantially related to the 

instant matter. In this lawsuit, RID asserts that hazardous substances used and 

disposed of at the West Osborn Complex-the same facility and the same 

contamination at issue during Derouin's representation of Coming--contributed to 

the groundwater contamination of its wells. (FAC ~ 33.) Moreover, as counsel for 

Coming, Derouin spearheaded the investigation into the possible sources of the 

potential groundwater contamination, analyzed information generated by technical 

experts, negotiated extensively with ABEQ regarding potential settlement, and 

formulated litigation strategy. Indeed, Derouin either produced himself or was 

copied on a voluminous number of documents relating to the West Osborn 
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Complex and the contamination that allegedly emanated therefrom. There is 

undoubtedly a "substantial risk" that confidential factual information as would 

normally have been obtained in Derouin's representation of Coming would 

"materially advance" RID's position in the instant matter. See ER 1.9 cmt. 3; see 

also Trone, 621 F.2d at 998-99. Accordingly, based on his prior representation of 

Coming, Ethical Rule 1.9(a) would bar Derouin from representing RID in this 

lawsuit. 

2. Ethical Rule 1.10 

Derouin's Ethical Rule 1.9(a) conflict of interest will be imputed to 

G&K, in accordance with Ethical Rule 1.10(a), unless the screening provisions of 

Ethical Rule 1.1 0( d) apply. As noted, Ethical Rule 1.1 0( d) only applies when a 

lawyer becomes associated with a firm. 23 See Eberle, 3 54 F. S upp. 2d at 1095; 

Ariz. Ethics Op. 04-04. According to Ethical Rule 1.10(d)(1), screening is 

available unless: {1) the disqualified lawyer either switched sides il1 the current 

representation or the current representation necessarily requires relitigating a 

particular aspect of a prior representation; (2) the prior representation was a 

23 As with Honeywell, this threshold requirement is satisfied because it is 
undisputed that Derouin is a lateral attorney at G&K. 
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Ethical Rule 1.1 0( d)(l) forecloses screening as a means of curing 

Derouin's conflict. As already discussed, this lawsuit and the United Industrial 

and Baker Actions all concern potential liability for the same alleged 

contamination emanating from the West Osborn Complex. As in the United 

Industria.l Action, h~re RID seeks to establish CERCLA liability and recover 

response and clean up costs for the contamination allegedly generated by the West 

Osborn Complex. (See FAC ~~ 106-16; Corning's Mot. Ex. B ~~ 33-38.) 

Similarly, the plaintiffs in the Baker Action asserted nuisance and trespass claims 

for the purported contamination from the West Osborn Complex, and here, RID 

asserts nuisance and trespass claims for the same alleged contamination that 

purportedly emanated from the West Osborn Complex. (See FAC ~~ 122-32; 

Corning's Mot. Ex. J ~~ 113-21.) The current lawsuit will therefore require 

relitigating certain aspects of the United Industrial and Baker Actions, particularly 

due to the considerable overlap in the factual and legal issues presented. 

Additionally, the United-Industrial and Baker Actions were both 

proceed.il1gs ···befor~ atribunalil1.which])e_rouin<·•·._ •·••thepetsortallydisqualified 

h.twy¢ri ha.ci .a. su];)s~ilti9J ~(Jl¢C Unlike in Eberle, where the affected attorney 
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"assumed no client responsibility and ... never communicated with the client or 

opposing counsel," Eberle, 354 F. Supp. 2d at 1097, here Derouin's role in the 

United Industrial and Baker Actions can only be described as "material and 

weighty," id. (citing ER 1.0(/)). Derouin was the lead force in negotiating with 

ADEQ and once litigation started, he continued to participate in strategy, 

discussions, and receipt of confidential information. This is more than sufficient to 

constitute a substantial role. Accorc.1JD:gJy, __ R_¢!(.)Uin's EthicalRule l.9(a) conflict of 

interest, which arose from his representation of Coming, is imputed to G&K in 

accordance with Ethical Rule 1.10(a). Ethical Rule l.lO(d) does not change this 

result.24 

III. Joint Defense Group Motions to Disqualify 

Univar, SRP, Dolphin, and Arvin and Copper all argue that they have 

implied attorney-client relationships with current G&K attorneys by virtue of their 

participation in myriad joint defense groups. 

24 Because the former client conflicts asserted by Honeywell and Corning are 
imputed to G&K, the Court need not consider their alternative argument that G&K 
must be disqualified because of its participation in the Baker/Lofgren Group on 
behalf of United Industrial. (See Honeywell's Mot. at 10 n.7; Coming's Mot. at 4, 
10-14; Corning's Reply at 9-11.) 
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A. Joint Defense Agreements and Conflicts of Interest 

Courts have carefully considered the extent to which an attorney owes 

a duty to a former client's co-defendant when the former client and the co-

defendant executed a joint defense agreement.25 '.'~jdint. def~~s~ag:p~~ment 

25 RID and Moving Defendants spend much of their briefing addressing 
whether federal or state law governs resolution of this matter. (See. e.g., Moving 
Defs.' Supp. Br. at 8-12; RID's Opp'n to Supp. Br. at 2-4; Moving Defs.' Supp. 
Br. Reply at 7-8.) "It is inherently the duty of the district court to control and 
supervise the conduct of the attorneys who appear before it." Erikson v. Newmar 
Corp., 87 F .3d 298, 303 (9th Cir. 1996). The District of Arizona has adopted the 
Arizona Ethical Rules, see Research Corp., 936 F. Supp. at 700, and to the extent 
that they are involved, the Court will plainly apply them. Asdi§cussed inrra, 

IS governs. 
not resolve this issue, however, because even assum111g that Arizona law tes m 

inirLg '\:\rliethera 
~r()t1~. 61'"1 

Indeed, RID's primary Arizona "authority" is 
dicta that is only tangentially related to the issue at hand. See Towne, 842 P.2d at 
1380 ("We are reluctantto hold that a privileged relationship arises between one 
party and counsel for a co-party merely through discussions of common 
strategy."). Not only was this finding wholly irrelevant for the decision in Towne, 
but at issue in that case wasthtrexisten¢~ofa common defense privilege, which 
purportedly arose from a "lunchtime strategy session." ld. The parties here allege 
much more than discussions of mere common strategy and they assert more than 

just th~j?int defe~seprivile~e;rather, t~~~ contendthat theyareprotectedby an 
it11J)lie~-att~tit~~c11yn-t.t-et~fion-sh1p t)1at i£lf(}Se. fFefJ1t-heir-p(lrt-icipati-en-invari~us 
jpi11t defense groups. RID's other piece of Arizona authority is even less relevant 
because it concerns whether the common interest doctrine shielded from disclosure 
the communications at issue in that case. See Ariz. Indep. Redistricting Comm'n 
v. Fields, 75 P.3d 1088, 1099-1101 (Ariz. Ct. App. 2003). Accordingly, because 

(continued ... ) 
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States v. Henke, 222 F.3d 633, 637(9th Cir. 2000}(per curiam) (citing United 

States v. McPartlin, 595 F.2d 1321, 1337 (7th Cir. 1979); Wilson P. Abraham 

Constr. Corp. v. Armco Steel Corp., 559 F.2d 250, 253 (5th Cir. 1977) (per 

curiam)). Generally, courts agree that a traditional attorney-client relationship is 

not established between an attorney and his client's former co-defendant via a joint 

defense agreement, but the attorney may nonetheless owe a dutyof confidentiality 

to the former co-defendant. See United States v. Stepney, 246 F. Supp. 2d 1069, 

1080 (N.D. Cal. 2003) ("Courts have consistently viewed the obligations created 

by joint defense agreements as distinct from those created by actual attorney-client 

relationships."); see also In re Gabapentin Patent Litig., 407 F. Supp. 2d 607, 612 

(D.N.J. 2005) (concluding that working together pursuant to a joint defense 

agreement "could create implied attorney-client or fiduciary obligations under 

certain circumstances"); GTE North. Inc. v. Apache Prods. Co., 914 F. Supp. 1575, 

1579-80 (N.D. Ill. 1996) (describing the duty). To determine whether such a duty 

25
( ••. continued) 

t~~~~isnoA.ri-~~naaut~ority ong?-im, even ass\l1lli~gtp~t . }\rizop~ I.~~ · applies, itis
f!P~~opriateto rely on ''pon-Arizqtl~~ases''. toresolve ·t~isrnatter . .. seeinre 
Kirkl~11d, 915F.2ql236, 1238(9th Cir.I?90) ("Intheabsenceof[a statedecision 
on poi~t], a fedel"~lcourt must predict ~o\\'}he highest state ~o.~ti would decide the 
iS$\}~ using i~t~~~diate appellateco~rt . decisions, decisi?nsfrom other 
jurisdictionsrstatutes, ·treatises, and restatements as guides.''). 
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exists, a court must consider whether there was·atl.{actl.tal exchange o( g~'J'liCI.~tJ.tial 

~~~,Wilson 

P. Abraham, 559 F.2d at 253 ("[T]here is no presumption that confidential 

information was exchanged as there was no direct attorney-client relationship."); 

Stepney, 246 F. Supp. 2d at 1080 ("[Per a joint defense agreement,] no conflict of 

interest arises unless the attorney actually cibtainedr¢1evat)_t ¢9:t1fi<l¢l1tial 

_ !!l{~~~tj~'J'l. ''); GTE North, 914 F. Supp. at 1580 ("[T]here must actually have 

been an exchange of confidential information."). 

-lt confidep.tialittfofii1ation has beeii obtg.in.~d.J?y an attprneypurstu.tpt 

~9 a. ·j<:J~l1t d.~i~l1§~ ~g~~yrnent,. the ·attorn~y ·:mtJ.§fl!laintail1. tl1a.t .cql1fid.enq~. See 

Wilson P. Abraham, 559 F.2d at 253 ("[A]n attorney who is the recipient of 

[confidential information pursuant to a joint defense agreement] breaches his 

fiduciary duty if he later, in his representation of another client, is able to use this 

information to the detriment of one of the co-defendants."). As a result, an 

attorney may be disqualified from a proceedingif: theg.ttomey is both in actual 

possessionof confidentialinformation, and by virtue. of having this information, is 

ei-ther incapable,o(-adeq:uately •. represent-ing the new .client -or will-breach the duty 

of confidentiality owed to the former co-defendant. See id.; Henke, 222 F.3d at 

637 ("This privilege can also create a disqualifying conflict where information 
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gained in confidence by an attorney becomes an issue." (emphasis added)); Henke, 

222 F.3d at 638 ("There may be cases in which defense counsel's possession of 

information about a former co-defendant/ government witness will not impair 

defense counsel's ability to represent the defendant or breach the duty of 

confidentiality to the former co-defendant."). 

In Henke, for instance, the Ninth Circuit held that the district court 

erred by not allowing defense counsel to withdraw when the government produced 

a witness with whom defense counsel had previously executed a joint defense 

agreement. Henke, 222 F.3d at 638. There, three defendants, Desaigoudar, Henke, 

and Gupta, were indicted on charges of conspiracy, making false statements, 

securities fraud, and insider trading. Id. at 636. Central to the prosecution's theory 

of the case was whether the defendants had advance knowledge of a false revenue 

reporting scheme and whether they traded stock because of it. I d. 

Desaigoudar, Henke, and Gupta had participated in joint defense 

meetings during which confidential information was exchanged and discussed 

among their counsel. Id. "Communications made during these pre-trial meetings 

wefe protected by the lawyers' duty of confidentiality imposedby a joint defense 

privilege agreement." Id. Shortly before trial, Gupta accepted a plea agreement 

and agreed to testify for the government against Desaigoudar and Henke. Id. 
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Counsel for Desaigoudar and Henke moved for a mistrial arid filed 

motiot1s to withdraw, arguing that their duties of cot1fidentiality .owed to Gupta 

precluded them from effectively cross-examining him. Id. The district court 

disagreed. At trial, counsel for Desaigoudarand Henke "conducted no cross 

examination [of Gupta] for fear that the examination would lead to inquiries into 

material covered by the joint defense privilege." Id. 

[co-defendants]" and that "[t]his privilege can also create a disqualifying conflict 

where information gained in confidence by an attorney becomes an issue." Id. at 

637. The court continued: 

"Justas an attorney would not be allowed to proceed against his 
former client in a cause of action substantially related to the matters in 
which he previously represented that client, an attorney should also 
not be allowed to proceed against a co-defendant of a former client 
wherein the subject matter of the present controversy is substantially 
related to the matters !~~l1i¢11.ii~~~;~~~~~~Y"i\V~s :P:~vi?uSlyit1v()lved, 

·.~~~ .• JV~~Gei~ .• so~fi~el1tial. ~X.S~~~~~sofin(gf111~tiontoo~.· .. Place 
lJ(ffWyynthe ·vCl.rious ·co .. defyndantsinpreparationof ajointdefel1se." 

Id. (quoting Wilson P. Abraham, 559 F.2d at 253). Imppt{(lntly, the Ninth Gircgit 

did not•rely onthe··.ai1.y ethical•·rules goverriing attorney's conduct in reaching this 

decision. 
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Applying these principles to the facts before it, the Ninth Circuit 

easily concluded that the district court erred. Counsel for Desaigoudar and Henke 

claimed there was a discrepancy between what Gupta stated at the joint defense 

meetings and his testimony at trial. Id. This put the attorneys in an impossible 

position. "Had they pursued the material discrepancy ... , a discrepancy they 

learned about in confidence, they could have been charged with using it against 

their one-time client Gupta." Id. Indeed, Gupta's attorneys sent a letter 

threatening Desaigoudar's and Henke's attorneys with legal action if they failed to 

protect Gupta's confidences. Id. at 638. 

The Ninth Circuit, however, carefully qualified its holding as follows: 

Nothing in our holding today is intended to suggest ... that joint 
defense meetings are in and of themselves disqualifying .... There 
may be cases in wliic]:ldeWt::J:l~t:: CQ11Il~t::t'~)J':pssys~ipp. ?finformatiqn 
~pput •... a fofl1ler· .. ic9""defep~£lpflgpvSfi1l}lt::nt\V.itnt::ss. ·le(;liTit::<i ·.thrqugh 
jointdefsps~111et::tin~~i\Vill not . impairdefense counsel's ·ability to 
rt;:prysyp.tthe defem.i_ant. or breach the duty. ofconfidentialityto the 
former co-defendant. 

The district court in Stepney subsequently explored the boundaries of 

this qualification. In Stepney, the government charged nearly thirty defendants 

with over seventy substantive counts relating to the operation of a gang over a 

period of several years. Stepney, 246 F. Supp. 2d at 1072. In an effort to prepare 
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coherent defenses, various defense counsel sought to enter into a joint defense 

agreement that would allow the defendants to share factual investigations and legal 

work product. I d. The court in Stepney required that the proposed joint defense 

agreement be submitted for in camera review, and it ultimately rejected it for 

creating "a general duty of loyalty to all participating defendants." Id. at 1072, 

1079. The Stepney court explained that "[s]uch a duty has no foundation in law 

and, if recognized, would offer little chance ofa trial unmarred by conflict of 

interest and disqualification." Id. at 1079. 

In reaching this conclusion, the court observed that "[j]oint defense 

agreements are not contracts which create whatever rights the signatories chose, 

but are written notice of defendants' invocation of privileges set forth in common 

p)_"otecti(.)l1S tha.11the l~gfl.l ppyi}~ges ()11 whichtheyrest." I d. at 1079-80 (footnote 

omitted). The court continued: 

Courts have consistently viewed the obligt~.tions cry~ted by joint 
defense~greements asdistinctfrom those created by actualattorney-
clientrela,tipp.sll.ips ...... As discussed above, courts have also 
consistently ruled that where an attorney represents a client whose 
interests diverge fromaparty with whom theattomeyhas previously 
participated in a joint defense agreement, no conflict of interest arises 
unless the attorney actu.ally obtainedtelevant confidential 
information. This position is inconsistent with a general duty of 
loyalty owed to former clients, which would automatically preclude 
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an attorney from subsequently representing a client with an adverse 
interest. 

Id. at 1080 (emphasis added) (footnote and citations omitted). Accprdingly; the 

duty of confidentiality imposed by ajOintdefense agreement "is limited in that the 

showing required to establish a conflict of interest arising from prior participation 

inajoint defense agreement is significantly higherthan required to make out a 

conflict based onfon11errepresentation of a client." Id. at 1076. 

"[D]isqualification is [therefore] proper where a party seeking disqualification can 

show that an attorney for another defendant actually obtained.relevant confidential 

information through a joint defense agreement." Id. at 1082; see id. at 1082 n.7 

(characterizing Henke and Wilson P. Abraham as embracing the rule that "the law 

does not trust an attorney who actually possesses relevant confidences to proceed 

without using or disclosing them"). "[J]oint defense meetings in and of 

themselves[, however] are not [automatically] disqualifying." I d. at I 082 (citing 

Henke, 222 F.3d at 638)?6 Again, Stepney did not rely on any ethical rules or 

statutes governing lawyers conduct in reaching this conclusion. 

26Di-strict Courts with-in the Ninth Circuit have subsequently found the 
Henke court's holding applicable in civil cases as well. See. e.g., All Am. 
Semiconductor. Inc. v. Hynix Semiconductor. Inc., 2008 WL 5484552 (N.D. Cal. 
Dec. 18, 2008) (disqualifying plaintiffs' counsel when a partner at that law firm 
obtained relevant confidentialinforination from a former client's co-defendant in 
accordance with a joint defense agreement). 
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RID asserts that be~ause "the [ethical rules] make[] no mention of 

joint defense arrangements or conflicts or obligations related thereto," a client must 

establish that an actual attorney-client relationship exists before the ethical rules 

can apply. (RID's Consolidated Opp'n at 17-22.) 'flJ.eCot.trtisri.othefe 

$J.lggystill.g i~lJ.at•y~lJ.i<?fll·.I"tJly§ /flr~. ~lJ.y<§Ol.l~YYPl.lts~fl:llttowh.ichpl'ivileges ··ia.nd 

Pt()~yqtiQl1.§ §1-§SPci§l-tyd_ yyitb..]/Pillti<fyfen§~ §1-greem~nts attach. Rather, the duty of 

confidentiality imposed by joint defense agreements, and associated with 

participation in joint defense groups, stems from the case law surrounding joint 

defense agreement jurisprudence. See. e.g., Henke, 222 F.3d at 637 (''Ajoint 

de~~ll.§y agt~JJ:lyl1.t YSmPli$hes animplied attomey-clie,nt relationship with the 

co .. .d,yfend§l-l1.t."); Stepney, 246 F. Supp. 2d at 1079-80 ("Joint defense agreements 

are not contracts which create whatever rights the signatories chose,butary .yyri~~:ll 

l1.0ticeq-f'.idefel1.d.ants'iJlvocatipn ofpqvileges>set forth in commonlaw." (emphasis 

added)). 

RID's reliance on various out of district ethics opinions is similarly 

unpersuasive. As RID points out, the thrust of D.C. Ethics Opinion 349 is that 

"Eb ]yits ownterms, Rule L9 cFeates no-obliga-tions with respect to a person or 

entity who was never a client." D.C. Ethics Op. 349, at 5 (Sept. 2009). According 

to this ethics opinion, as a result, there is nothing to impute to the firm pursuant to 
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D.C.'s Ethical Rulel.lO. Id. This same ethics opinion recognizes, however, that 

participation in joint defense groups may give rise to obligations arising under 

some law other than the ethical rules. Id. at 2 ("[O]ne must distinguish between 

obligations imposed by the [Ethical] Rules and obligations arising under other 

law."). RID's reliance on ABA Formal Opinion 95-395 is also misplaced. In that 

opinion, as RID points out, the American Bar Association concludes that "[a] 

lawyer who has represented one, but only one, of the parties in a joint defense 

consortium does not thereby acquire an obligation to the other parties to the 

consortium that poses an ethical bar to the lawyer thereafter taking on a related 

representation adverse to any of the other parties." ABA Formal Op. 95-395, at 1. 

The opinion clarifies, however, that an attorney who participated in a joint defense 

consortium, <:!11dir~c~iv~.<.f cq~f1dentia.~infqfll'lf:t!~9J:J.f.rom tlit'fiother1tl~gi1Jers, ''would 

almost surely have a fiduciary obligation to the other members of the consortium, 

which might lead to [the attorney's] disqualification." Id. at 3 (citing Wilson P. 

Abraham, 559 F.2d at 253). These ethicsopiniohstherefore supportthe conclusion 

that participation in a joint defense group .can give rise to duti~s and • opligatiQ!lS 

that arise -outside--ofthe-cethical--ru-les.Accordingly, and contrary to RID's 

assertion, the ethical rules need not specifically mention joint defense agreements 
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for a disqualifying conflict of interest to arise from such an agreement or 

participation in a joint defense group. 27 

confidentiality. This relationship can lead to a disqualifying conflict of interest 

where information gained in confidence by an attorney "becomes an 

i~~ll:~' ~-- -- ~p~~ifi~~!ly~~e!l ~~e former representation was "the same or substantially 

related" to the current litigation and when the current client's interests are 

'4ll1.~~¢riallyadvetse'' to•·the interests• oftheparty assertingth~•· qoll$1iqt ·of•·il1terest3.~ 

See Henke, 222 F.3d at 636; Stepney, 246 F. Supp. 2d at 1080; see also 

Restatement (Third) of the Law Governing Lawyers§ 132 cmt. g(ii) ("A lawyer 

27 Indeed, as RID asserts throughout its briefing, the obligations created by 

the ethical rules. ~~.~ •••. ~.~!l~;~U.~.g.!11~ ... ~gglisa~~·~.tg .~ .• tra9.itig~~l a~o;ney-~lient 
relationship. ;}Vli~~/Rli.l overlookS, however, is that an imp I ied attorney "'Client 

r¢t~tjgl]_~ijip,wlli¢nhnt)()sessimi1a.r ·•ethi¢al i duties·• rnay .·.atis~ •• frorr1 ·.···a ··source·otlt.er 

til® th¢ethi<;al ru.l¢s. As RID states in its briefing, "courts 'have consistently 

viewed the obligations created byjoipt d_efet"lse (lgree111~ntsas distinct from those 

created by actual attorney-client relationships."' (RID's Consolidated Opp'n at 19 

(quoting Stepney, 246 F. Supp. 2d at 1080).) Rll)'s · the 

itsetni¢{ifo5Iigati<5i1S -aris-e rr.om ArlZOlfatS elhic-al rulle-s ISlthe:re1bn~Ul[llJt~.f 

28 This is nearly identical to an Ethical Rule 1.9 analysis. However 

than demonstrate the existence of an attorney-client relationship as under 

Rule 1.9, see Foulke, 784 P.2d at 726-27, the moving party must instead 

demonstrate the actUal transfer of relevant corifidentialiriformation. 
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who learns confidential information from a person represented by another lawyer 

pursuant to a common interest sharing arrangement is precluded from a later 

representation adverse to the former sharing person when the information actually 

shared by that person with the lawyer or the lawyer's client is material and relevant 

to the matter."). Unlike an .£tctualattomey.,clientrelationship, however, courts·d() 

not presume the exchange of confidential information. Instead, there ll}USt be.an 

act11l:JJ tra11~fer of rel~yant qonfid~I1ti£tlinfm:mation to create.a dis_qualifying, . 

conflict.29 

B. Imputation to a Law Firm 

Once the court determines that a disqualifying conflict of interest 

exists by virtue of an attorney's participation in a joint defense group, the court 

29 Despite RID's protestations, this conclusion is actually quite consistent 
with Towne, which was concerned with imputing a privileged relationship where 
mere "common strategy" was discussed. See Towne, 842 P.2d at 1380 ("We are 
reluctant to hold that a privileged relationship arises between one party and counsel 
for a co-party merely through discussions of common strategy." (emphasis added)). 
Under the test outlined by the Court, a much greater showing than that discussed in 
Towne is required. Moreover, RID seemingly concedes the propriety of the 
Court's test by noting that "RID's position isconsistenrwith, and not undermined 
by [Henke]." (RID's Closing Arg. Br. at 22.) RID goes on to quote Henke and 
concludes that "it was the lawyer's unique position in that case that generated the 
conflict." (Id. at 23.) The Court agrees with this conclusion. RID, however, goes 
on to assert that the conflict was generated by contract. (Id.) For the reasons 
already discussed, this assertion is not persuasive. 
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must determine whether that conflict can be imputed to an entire law firm. Courts 

have carefully considered this question and answered in the affirmative. 

In Gabapentin, two attorneys represented a defendant in a patent 

infringement case. Gabapentin, 407 F. Supp. 2d at 608-09. During that 

representation, they executed behalf of the defendant 

and participated regularly in joint defense meetings, wherein they were privy to 

confidential work product and privileged information relating to all of the 

defendants who participated in the joint defense group. Id. at 609. The attorneys 

then joined a different law firm, and shortly thereafter, that firm became lead 

plaintiffs' counsel against the attorneys' former client in the same patent litigation. 

Id. at 609-12. The attorneys were timely screened and obtained waivers from their 

former client sufficient to prohibit imputation of a conflict between the law firm 

and the former client. Id. at 610. The attorneys, however, failed to obtain waivers 

from their former client's co-defendants, who were involved in the joint defense 

group. I d. The co-defendants subsequently filed a motion to disqualify plaintiffs' 

counsel, premised upon the two lateral attorneys' participation in the joint defense 

group. Id. at 611. 

The court first found that because relevant confidential information 

was .exchanged in the joint defense meetings, and because the joint • defense 
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agryement ''clearly ystablis}led •• thy inte.tJ.t t!Iat .•• sh~red itJ.{Otffiatiotl wouldrem~if1 

confidential .and. protected gnder the attorney-client privilege," the attorneys had an 
iwplied attorney-clientrelationship with the co-defendants of their former client. 

Id. at 613-15 (analyzing Wilson P. Abraham and GTE North). The court next 

determined that, despite the screen, the lateral attorneys' conflict was imputed to 

the entire law firm, pursuant to New Jersey's Ethical Rule 1.10. Id. at 615-16. As 

a result, the entire law firm was disqualified from continuing to represent the 

plaintiffs in the litigation. Id. 

In GTE North, the court reached a similar result. In that case, the 

EPA gave notification of PRP status to various companies, resulting from the 

cleanup of a superfund site. GTE North, 914 F. Supp. at 1577. GTE North, 

Chrysler, and other PRPs subsequently formed a committee and executed a joint 

remedial cost sharing agreement, the purpose of which was to "allocate each 

member's share of shared response cost, cooperate in investigating and identifying 

additional PRPs, and to pursue cost recovery activities against any additional 

PRPs." Id. (footnote omitted). The agreement also included confidentiality 

provisions, which provid-ed that "all shared information betweenlhe members and 

their counsel shall 'be held in strict confidence by the receiving member and by all 

persons to whom such confidential information is revealed by the receiving 
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member.'" I d. The members of this committee who had elected to pursue cost 

recovery, including Chrysler and GTE North, entered into a separate agreement 

implementing a joint investigation of additional PRPs who had not participated in 

the cleanup of the superfund site. Id. at 1577-78. This agreement also contained 

several confidentiality provisions. Id. at 1578. At the time of these agreements, 

Chrysler was represented by Jon S. Faletto and the law firm Howard & Howard. 

Id. at 1577-78. 

Thereafter, counsel for each member, including Faletto, jointly met on 

several occasions to discuss strategy for conducting the investigation, the 

investigation results themselves, the relative legal merit of proceeding against 

certain defendants, and the legal strategy for bringing the cost recovery action. Id. 

at 1578. GTE North ultimately brought a CERCLA cost recovery action against 

Dean Foods and other PRPs. Id. Faletto, who was still with Howard & Howard, 

appeared on behalf of Dean Foods to defend it in this cost recovery action. Id. 

Although Faletto obtained Chrysler's informed consent to represent Dean Foods in 

the matter, GTE North moved to disqualify Faletto and his law firm on the basis 

that-hisparticipati-oninthe joint-presuit-investtgationhadgiven rise to an implied 

attorney-client relationship. Id. 
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Faletto, for his part, did not contest that the matters were "the same or 

substantially related" nor that the position was "materially adverse." ld. at 1579. 

Instead, Faletto argued that because GTE North was not a former client, there 

could not be a disqualifying conflict of interest. I d. The court disagreed. First, the 

court acknowledged that because there was no express attorney-client relationship, 

there was no presumption that confi<iential information had been exchanged. I d. at 

15 80 ("[1]p~re must actually have been an exchange of confidential infol1Ilation. 

Thus, GTE's assertion that there is a presumption that confidential information was 

exchanged is in error, as this presumption exists only where there is an express 

attorney-client relationship and the matters are substantially related." (citing 

Wilson P. Abraham, 559 F.2d at 253)). The court therefore reviewed the record 

and concluded that a11 exchange ofconfidentialinformatioptook place between 

GTE North and Chrysler and their respective counsel. Id. at 1580-81. Next, the 

court considered the circumstances under which these exchanges occurred, and 

determined that "[t]he disclosures by GTE via its counsel to Faletto, Chrysler's 

counsel, were made with the expectation that they would not be disclosed to the 

targetsofthe investigation." Id. at 15-81. The court ruled thatreceipt of such 

disclosures obligated Faletto to refrain from appearing on the opposite side of the 

same litigation to which such information was highly pertinent. Id. Accordingly, 
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the court disqualified Faletto from appearing on behalf of Dean Foods in GTE 

North's CERCLA cost recovery action. Id. Because Faletto was at all relevant 

times a member of Howard & Howard, the court found that this was "not a 

situation of imputed disqualification where an attorney has changed firms" and 

could have been screened in accordance with the applicable Ethical Rule 1.1 0. Id. 

The GTE North court therefore imputed Faletto's conflict of interest to Howard & 

Howard and disqualified the entire firm from representing Dean Foods.30 Id. 

These cases make clear that conflicts ofinterest arising from joint 

defense agreements, and participation in joint defense groups, can be imputed to an 

entire law firm in accordance with the applicable ethical rules. See Gabapentin, 

407 F. Supp. 2d at 615; GTE North, 914 F. Supp. at 1581.31 

30 In City of Kalamazoo v. Michigan Disposal Service Corp., a case that 
involved a motion to disqualify plaintiffs counsel in a CERCLA contribution 
action, the court found GTE North to be significant for several reasons: "First, it 
demonstrates that ... an attorney in a joint defense situation may find an 
attorney-client relationship arise with co-defendants as the result of sharing 
confidential information. Second, the case demonstrates that the confidential 
inforniation may consist of thoughts, mental impressions and strategies regarding a 
claim against another party. Finally, the confidential information may be conveyed 
by the attorney for the co-defendant, rather than the client itself." City of 
Kalamazoo v. Mich. Disposal Serv. Corp., 125 F. Supp. 2d 219,235 (W.D. Mich. 
2000) (internal citations omitted). 

31 RID argues that the Restatement prohibits imputation of a nontraditional 
attorney-client relationship to an entire law firm. (RID's Consolidated Opp'n at 

(continued ... ) 
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C. The WVB Group-Univar and Dolphin 

Univar and Dolphin contend that G&K should be disqualified from 

representing RID in the instant action because current G&K attorneys Wallis, 

Curry, and Mollenberg represented Reynolds in the WVB Group, creating an 

31
( .•. continued) 

21; RID's Closing Arg. Br. at 19-20.) The Restatement comment upon which RID 
relies provides as follows: 

(g)(ii) Duties to a person about whom a lawyer learned confidential 
information while representing a former client. A lawyer might have 
obligations to persons who were not the lawyer's clients but about 
whom information was revealed to the lawyer under circumstances 
obligating the lawyer not to use or disclose the information. Those 
obligations arise under other law, particularly under the law of 
agency. . . . An important difference between general agency law and 
the law governing lawyers is that general agency law does not 
normally impute restriction to other persons. Thus, when a lawyer' s 
relationship to a non-client is not that of lawyer-client but that, for 
example of sub-agent-principal, imputation might not be required 
under the law governing subagents. 

See Restatement (Third) of the Law Governing Lawyers § 132 cmt g(ii) (emphases 
added). The Court is not persuaded. First, this comment only states that 
"imputation might not be required," which suggests that there may be times when 
it is sorequired: Further, thecommentisplai-nlyconsideringagency law when 
discussing nonimputation, not an implied attorney-client relations]).ip, which a joint 
defense agreement establishes. Finally, the weight of authority outlined supra 
suggests that the privileges associated with an implied attorney-client relationship 
stemming from a joint defense agreement are imputed to an entire law firm. The 
Court therefore does not find this comment persuasive. 
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implied attorney-client relationship with Univar and Dolphin, who also 

participated in the WVB Group. 

In 1992, ADEQ notified Univar, Dolphin, and several other PRPs that 

they might be liable for groundwater contamination originating from the WVBA 

WQARF Site. (Grotheer Decl. ~ 2; Lagas Decl. ~ 3.) In response, Univar, 

Dolphin, Reynolds, Maricopa County, and American Linen Supply Company 

formed a joint defense group, the WVB Group, whose primary purpose was to 

jointly negotiate a consent decree with ADEQ for performance of a RI/FS in the 

WVBA Site. (Grotheer Decl. ~~ 3-4; Lagas Decl. ~ 4.) During the WVB Group's 

existence, Reynolds was represented by current G&K attorneys Wallis, Curry, and 

Moellenberg. (Grotheer Decl. ~ 6; Lagas Decl. ~~ 13-14.) 

The parties executed the joint defense agreement in 1993, andth~in 

camera materials demonstrate that t4~ group met on<l near weekly }Jasis from 1993 

11ntil approximately June 1996, when the group suspended negotiations with 

AI)EQ. During this time, G&K attorneys received communications regarding 

committee and subcommittee meetings on an average of five to six times per 

month. 

U ni var represents that, during the WVB Group meetings, the group 

members "openly and routinely discussed issues related to [their] technical and 
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legal defenses to the scope and nature ofliability." (Grotheer Decl. ,-r 6.) These 

discussions also included the members' "frank assessments of the strengths and 

weaknesses of the various defenses" (id. ), as well as legal strategies and possible 

settlement terms (Lagas Decl. ,-r 12). The in camera materials are in accord. 

Dolphin also asserts that the WVB Group specifically discussed RID 

and its agricultural irrigation wells, evaluated the effects of RID's pumping of 

those wells, and had discussions about the potential of RID asserting claims against 

members of the WVB Group. (Id. ,-r,-r 8-9, 17-18.) The in camera materials 

substantiate these claims. Myriad committee reports, subcommittee reports, and 

confidential group communications took place on all of these topics. Indeed, from 

1993 until 1996 no fewer than seven documents submitted for in camera review 

mentioned RID and potential theories of liability relating to RID, particularly in 

1994. The WVB Group also considered potential EPA liability in these meetings 

as well as ADEQ liability, and it discussed models of groundwater flow and 

contamination, defenses and legal strategies, possible settlement terms, and 

otherwise prepared for contingencies relating to the alleged groundwater 

contamination. Strategic discussions tookplace regularly, and technical details 

relating to the spread of potential contaminants were exchanged freely between and 

among the WVB Group participants. 
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Alarge portion ofthe in camera documents relate to developing .:1 

groundwater flow model. In June 1993, the WVB Group presented to ADEQ a 

good faith offer for phased performance of the RI/FS. (Grotheer Decl. ~ 7.) 

Univar asserts that an important element in performance of the RI/FS was the use 

of a groundwater flow model (the "model"), developed by Univar through its 

consultant, Harding Lawson & Associates ("Harding Lawson"). (I d.) The in 

camera materials confirm that both Univar and Harding Lawson made detailed 

presentations regarding the model to the WVB Group, addressing the underlying 

assumptions and judgments that form the technical foundation for the model. As 

suggested by the Grotheer Declaration, the group members questioned these 

assumptions and judgments in an effort to evaluate the model's strengths and 

weaknesses, and in response, Univar and its consultants answered these questions 

"honestly and candidly." (Id.) 

ADEQ purchased the model from Univar in 1999, and in October 

2006, Univar and Reynolds entered into an agreement that ultimately led to 

Reynolds purchasing the model from Univar. (Id. ~~ 9-11.) Univar states that, 

although it sold the model, it did not disclose to ADEQ the WVB Group's prior 

discussions regarding the model's strengths and weaknesses. (Id.) Univar claims 

that it plans to use the updated model in connection with the instant action and that 

85 



400 rueu UOlLOtt<l r-qgt:: 

"most, ifnotall, ofthe underlying assumptions and judgments that formed the 

technical foundation ofthe initial model remain the same." (Univar's Mot. Ex. D, 

Declaration ofEdward Nemecek ("Nemecek Decl.") ,-r 3.) 

Wallis, Curry, and Moellenberg, the three G&K attorneys who 

represented Reynolds in the WVB Group, all attest that they were screened from 

the RID matter "shortly" after RID engaged G&K in October 2008. (Wallis Decl. 

,-r,-r 4-5; Curry Decl. ,-r,-r 4-5; Moellenberg Decl. ,-r,-r 4-5; see also Kimball Decl. I 

,-r7.) 

1. Implied Attorney-Client Relationship 

As noted, for a potentially disqualifying conflict stemming from a 

duty of confidentiality created by a joint defense agreement to exist, the moving 

party must show: (~J>tfl.~ actU.ale}{clJiafi.g¢i9fi.l-ttl¢V'af1tlio11tWctetitialiin~ol'rilatipn; (2) 

the<f011I1.¢r ··r¢presei}.tatiQI1Was •-''the sa.me.()rsubstanthllly tylated'' ·-.to• the ··current 

litigatio11; · an<ii(3)t!J_e ·current client's ·inty.rests are >'materially adverse"to interests 

ofthe party clairni11g toile protected bythejointdefense agreement. See Henke, 

222 F.3d at 636; Stepney, 246 F. Supp. 2d at 1080. 

As-a prelimi-nary matte1", it is undisputed thatRID' s interests-are 

materially adverse to Univar and Dolphin-the parties claiming to be protected by 
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participation in the WVB Group-because RID has named them as defendants in 

the instant action. 

The matters are also substantially related. Matters are substantially 

related "if they involve the same transaction or legal dispute or if there otherwise is 

a substantial risk that confidential factual information as would normally have been 

obtained in the prior representation would materially advance the client's position 

in the subsequent matter."32 ER 1.9 cmt 3; see also Trone v. Smith, 621 F.2d994, 

998-99 (9th Cir. 1980). At issue in the former representation was Univar and 

Dolphin's potential liability for groundwater contamination existing within the 

WVBA WQARF Site. (Grotheer Decl. ~ 2; Lagas Decl. ~ 3.) Similarly, here, RID 

alleges that Univar's Facilities and Dolphin's Facilities contributed to the 

groundwater contamination of its wells, located in the WVBA WQARF Site. 

(FAC ~~ 36, 79.) The underlying nucleus of facts that give rise to the former 

matter and the instant matter are therefore nearly identical. The in camera 

documentation submitted to the Court substantiates this conclusion. The operative 

32 As discussed; the analysis for determiningwhether an implied attorney ... 
client relationship arises from participation in a joint defense group is nearly 
identical to the analysis for deciding whether there is a violation of Ethical Rule 
1.9. Because both tests require the Court to determine whether the prior matter and 
the current matter are substantially.related, the comments and case law related to 
Ethical Rule 1.9 are instructive here. 
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facts so overlap that the WVB Group candidly discussed RID and potential 

theories of liability relating to RID. The Court can only conclude that the former 

matter and the instant matter are substantially related because there is undoubtedly 

a "substantial risk" that confidential factual information as would normally have 

been obtained from participation in the WVB Group would "materially advance" 

RID's position in the instant matter." See ER 1.9 cmt. 3. 

Not only was there a substantial risk that confidential information, 

which materially advances RID's position would be exchanged, but that 

information was in fact exchanged. The Court therefore finds that the third and 

final prong of the test has been satisfied. As outlined above, the WVB Group 

recognized and assessed potential impacts to RID and discussed RID and its 

pumping in confidential and privileged communications transmitted between and 

among the group members. Both Univar and Dolphin also engaged in frank 

discussions regarding their individual liabilities as well as the group's collective 

liabilities. Indeed, a 1993 memorandum was drafted, which discussed both 

Univar's and Dolphin's potential liabilities and was circulated to current G&K 

attorneys. The memorandum discussed specifically what the WVB Group could 

argue to avoid liability and the potential impact of a CERCLA lawsuit. The Group 

analyzed relevant case law and suggested different arguments that could be made 
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before a court. Similarly, the WVB Group exchanged documentation that involved 

site-specific groundwater investigations on the WVB Group members' sites, and 

the parties also discussed flow model information. 

The relevance of this material cannot be understated. The in camera 

49911ment(}.tiQ11· .• gt(}.k~s •• plairi<th(l.t "UJD.iV(l.!'·a.il.<i [)olphin• of>era.t~d·••·l111d~rthe 

asS11p1pti()n thattb.~Y • \Vet~ shatitlgin.fowati()n··· in confiq@n<;@,( (l.n.d•••Paragraph 20 .••• of 

tb.ejq~ntqt!fense agreement c()nt(}.ins a. copJi<]~pJil:llityprovi$iQn. The discussions 

in which the WVB Group engaged go the heart of the instant litigation. Theories 

of liability discussed by the group are now being asserted against Univar and 

Dolphin. With respect to the model that Univar sold to ADEQ and Reynolds, the 

underlying assumptions and judgments that formed the technical foundation of the 

initial model were not sold and are nonpublic in nature. As the in camera 

documents make clear, however, Univar discussed these assumptions candidly 

with the WVB Group. The Court therefore finds that all three prongs of the 

implied attorney-client relationship test outlined supra have been satisfied with 

respect to Univar and Dolphin. Accordingly, Wallis, Curry, and Moellenberg, the 
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three G&K attorneys who represented Reynolds in the WVB Group, have a duty of 

confidence that must be maintained with respect to Univar and Dolphin.33 

2. Imputation to G&K 

This duty of confidence owed by Wallis, Curry, and Moellenberg is 

imputed to G&K. As Gabapentin and GTE North make clear, duties established by 

a joint defense agreement can be imputed to an entire law firm via the applicable 

ethical rules. See Gabapentin, 407 F. Supp. 2d at 615; GTE North, 914 F. Supp. at 

1581. Although RID asserts that Wallis, Curry, and Moellenberg were all screened 

shortly after RID retained G&K, the /s(;reening rriecht!nism setforthil1 EthicalRule 

l.lO(d) is only available when the personally disqualified lawyer joins a new law 

fit1J.J. (See Eberle, 354 F. Supp. 2d at 1095; Ariz. Ethics Op. 04-04. Here, Wallis, 

33 RID also relies upon Paragraph ll(b) and (c) ofthe WVB Group's joint 
defense agreement to argue that it contracted away any attorney-client relationship 
that may have stemmed from the agreement. (RID's Consolidated Opp'n at 13-14; 
RID's Closing Arg. Br. at 16-17.) The Court is not persuaded. Paragraph 11(b) is 
an attestation that no party entering the agreement was represented by another 
party's counsel. Paragraph 11 (c) states that "no attorney-client relationship is 
intended to be created between representatives on anyCommittee or subcommittee 
and the Members." Neither provision speaks to whether the agreement generally 
ift1P?~es-a-~uty~0-f .. confidentia-lity-on-tbe-attorneysrepresentingthe-various parties-: · 
In any event, as the courtinStepney discussed, the rights created by joint defense 
agreements are not established by contract. Stepney, 246 F. Supp. 2d at 1079-80 
(''Joint defense agreements are not contracts which create whatever rights the 
signatoriescho~e, butarewritten nOtice of a defendants' invocation of privileges 
set forth in common law."). 
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Curry, and Moellenberg allworked for G&K at the time ofthe former 

representation and still work for G&K. Screening therefore offers G&K no 

refuge--G&K owes Univar and Dolphin a duty of confidence that must be 

maintained. 

D. TheM-52 GrouP=:SRP and Honeywell 

SRP contends that G&K should be disqualified from representing RID 

because current G&K attomeysDerouin and Curry participated in theM-52 Group, 

in which SRP was also involved, on behalf of Honeywell and APS, respectively.34 

By 2003, the EPA had identified SRP, APS, and Honeywell as PRPs 

in connection with alleged contamination in OU-3 of theM-52 Site. (Wanttaja 

Decl. ~~5-6.) These parties subsequently formed theM-52 Group and executed a 

joint defense agreement effective March 1, 2008. (Id. ~ 9.) I)~r()~inp~rticip(:)'~¢<;l ~n 

the M+52.\Group J.11~~~ings Oll~.~ha1f of!ffoJ1eywell, and Curry participated on 

behalf of APS, who was represented by G&K in the matter. (I d. ~~ 11, 13; Derouin 

Decl. I~ 21.) SRP withdrew from participation in theM-52 Group in December 

2008. (SRP's Mot. at 6.) 

34 Honeywell also raised this argument as an alternative basis for G&K's 
disqualification. (Honeywell's Mot. at 10 n.7.) 
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According to SRP, the M-52Group engaged in confidential 

discussions regarding the potential contamination at OU-3, possible sources of the 

contamination, feasibility and costs of certain cleanup plans, and potential 

allocation ofliability. (Wanttaja Decl. ~~ 14, 18.) SRP claims that it also 

disclosed to the other group members its position on its own alleged liability, 

including information regarding its alleged contribution to the OU-3 

contamination. (Id. ~ 1 7 .) 

SRP's in camera documentation substantiates these assertions. From 

June 2008 until November 2008, SRP's attorneys exchanged myriad information 

with G&K's attorneys who participated in theM-52 Group. As asserted in the 

Wanttaja Declaration, discussions between SRP representatives andCP.t"f(!!ltG&'-1<. 

attort1¢YS peroti.in ancl.L.:urrytouched<on a p<.Yt~ntial.f\.QCwith tile ]tfArelat~.dto 

tile OU""$. In discussing this, SRP revealed information regarding its liability, its 

views on the scope of the contamination in OU-3, and the feasibility and costs of 

cleanup plans. The parties also discussed the potential retention of a common 

consultant and proposed investigations. In the process, SRP again revealed its 

views regarding its potentialcontribution tothe contamination in OU-3, the source 

of the alleged contamination, the potential costs and feasability of the cleanup plan, 

and any potential allocation of liability for the alleged contamination. 
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Succinctly stated, theiilcatrl.eradocumentation.el1tire1ysuppol'ts the 

de<;1ar~;ttionthatSRPproyidedtbtlJ.f!Cburt,i (See Wanttaja Decl. ,-r 18 (asserting 

that the records reflect "discussions between SRP and G&K attorneys ... 

regarding, among other things: 1) SRP's position on participating in a potential 

AOC with EPA related to the OU-3 site, 2) SRP's confidential position on critical 

provisions ofthe AOC with EPA, 3) SRP's position with regard to certain 

agreements, including a site participation agreement, a confidentiality agreement 

and consulting agreement, 4) the retention of a common consultant and proposed 

investigations to be performed by that consultant, 5) allocation of SRP's alleged 

liability, 6) concerns of SRP's Board on certain issues and 7) other sensitive and 

confidential information").) 

Honeywell's in camera documentation also makes clear that it shared 

information with SRP and APS.35 In connection with the same topics outline 

above, Honeywell provided documentation that suggests it revealed theories 

relating to the potential contamination at OU-3, the sources of the contamination, 

35 Honeywell only submitted invoice summaries from Derouin in connection 
with its participation in theM-52 Group. In conjunction with SRP's in camera 
documentation, however, it is plain that Honeywell shared confidential information 
with theM-52 Group as summarized in the invoices. 
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Honeywell's potential liability for the contamination, discussions surrounding 

investigations, and Honeywell's positions on participating in the AOC. 

In sum, the in camera documents make clear that Honeywell, SRP, 

and APS, consistent with the terms of their joint defense agreement, exchanged an 

abundance of information relating to alleged contamination in OU-3 of theM-52 

Site. 

Of the attorneys who participated in theM-52 Group, Derouin and 

Curry are the only two currently employed by G&K. As noted, Derouin was hired 

by G&K in January 2010, and he states that he did not "transfer or take any files, 

documents, or materials" related to his representation of Honeywell to G&K. 

(Derouin Dec I. I ~~ 27, 31.) Derouin attests that he has been screened from the 

RID matter since his arrival at G&K. (Id. ~~ 32-35; see also Kimball Decl. I 

~~ 30-31; Michael Kennedy Decl. ~~5-9.) Additionally, Curry represents that he 

was screened from the RID matter "shortly" after RID engaged G&K in October 

2008. (Curry Decl. ~~ 4-5; see also Kimball Decl. I~ 7.) 

1. Implied Attorney-Client Relationship 

As.-JJ.ut¢q}'for •a potentially-disq11(llifying conflict-ste1lll1Jing from a 

d:uty of confidentiality created by a joint defense agreement to exist, the moving 

party must show: (1) the actual exchange of relevant confidential information; (2) 
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222 .}4'.3d.ati636.;Stepl'ley, 246 F.Supp. 2d al···l080. 

As a preliminary matter, it is undisputed that RID's interests are 

materially adverse to SRP and Honeywell-the parties claiming to be protected by 

participation in the WVB Group--because RID has named them as defendants in 

the instant action. 

The matters are also substantially related. At issue in the former 

representation was SRP's and Honeywell's potential liability for alleged 

groundwater contamination in OU-3 of theM-52 Site. (See Wanttaja Decl. 

,-r,-r 7-8.) At issue in the instant litigation is also SRP's and Honeywell's potential 

liability for alleged groundwater contamination in OU-3 of theM-52 Site. 

Specifically, RID alleges that alleged contamination from SRP's Facilities and 

Honeywell's Facilities contributed to the groundwater contamination of its wells. 

(FAC ,-r,-r 41, 66.) As with Univar and Dolphin, the underlying nucleus of facts that 

gaveriseto the fermer matter and the instant matter m:-e nearlyidenticaL The in 

camera documentation, as discussed, substantiates this determination. Therefore, 

the Court can only conclude that the former matter and the instant matter are 
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substantially related because there is undoubtedly a "substantial risk" that 

confidential factual information as would normally have been obtained from 

participation in theM-52 Group would "materially advance" RID's position in the 

instant matter." See ER 1.9 cmt. 3. 

Not only was there a substantial risk that confidential information, 

which materially advances RID's position would be exchanged, but that 

information was in fact exchanged. Accordingly, the Court finds that the third and 

final prong of the test has been satisfied. As outlined above, relevant confidential 

information was exchanged between and among all members of theM-52 Group. 

Indeed, theM-52 Group engaged in numerous phone conversations, meetings, and 

e-mail exchanges. Topics of these discussions included negotiations surrounding 

the terms of the joint defense agreement, the potential AOC, litigation strategies, 

and potential claims against other parties. During these discussions, the in camera 

documentation makes clear that SRP and Honeywell engaged in frank 

conversations regarding their potential liability and strategies for circumventing it. 

The relevance of this material cannot be understated. The in camera 

materials demonstrate that SRP and Honeywell operated unde-r the assumption that 

they were sharing information in confidence, and the joint defense agreement itself 
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plainly states as much.36 Moreover, theM-52 Group's discussions relate directly to 

the instant litigation-potential liabilities discussed between and among theM-52 

Group members now form, in part, the underpinning ofRID's claims against SRP 

and Honeywell, and the same strategies that theM-52 Group discussed for 

avoiding liability could be at play here as well. This material is plainly relevant 

and advantageous to RID. The Court therefore finds that all three prongs of the 

joint defense group test outlined supra have been satisfied with respect to SRP and 

Honeywell. Curry and Derouin, the two remaining G&K attorneys which 

represented APS and Honeywell, respectively, in theM-52 Group, have a duty of 

confidence that must be maintained with respect to SRP and Honeywell. 

2. Imputation to G&K 

This duty of confidence owed by Curry to Honeywell and SRP is 

imputed to the entire G&K law firm. 37 As Gabapentin and GTE North make clear, 

36 RID complains that it was provided with only a redacted version of theM-
52 Group's joint defense agreement. (RID's Closing Arg. Br. at 15-16 & n.17.) 
Thisis notgrounds·fofdenyingeitherSRP'sorHoneywell's motion. The Court 
has reviewed the unredactedagreement in its entirety and is satisfied with its terms 
and conditions. 

37 Because Curry's duty of confidence is imputed to G&K the Court need not 
consider the efficacy of G&K 's screen with respect to Derouin. The Court also 
need not consider SRP's argument that Ethical Rule 1.7(a)(2) compels G&K's 
disqualification (SRP's Mot. at 15; SRP's Reply at 5-7) or its argument that the 

(continued ... ) 
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duties established by a joint defense agreement are imputed to an entire law firm 

via the applicable ethical rules. See Gabapentin, 407 F. Supp. 2d at 615; GTE 

North, 914 F. Supp. at 1581. As with Univar and Dolphin, it does not matter that 

Curry was screened shortly after RID retained G&K because, pursuant to Ethical 

Rule 1.1 0( d), screening is only available when the personally disqualified lawyer 

joins a new firm. See Eberle, 354 F. Supp. 2d at 1095; Ariz. Ethics Op. 04-04. 

Here, Curry worked for G&K at the time of the former representation and still 

works for G&K. Screening therefore offers G&K no help and Curry's conflict is 

imputed to the entire firm. 

E. The AdobeAir-Arvin and Arvin-Cooper Groups 

Finally, Arvin and Cooper contend that Derouin's employment by 

G&K creates an impermissible conflict of interest that i§:t1()t subj¢¢tto $C:reenihgJ 

The Court disagrees. 

AdobeAir, Arvin, and Cooper are all former successive owners of the 

South 15th Street Facility. (Furlough Aff. ,-r 2.) In May 1987, the EPA placed the 

South 15th Street Facility on CERCLIS. (Id. ,-r 5.) In connection with this matter, 

37 
( •.• continued) 

joint defense agreement by its terms creates a duty of confidence as to the entire 
G&K firm, rather than just the attorneys who participated in theM-52 Group 
(SRP's Mot. at 14; SRP's Reply at 8). 
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AdobeAir entered into a joint defense agreement with Arvin in October 2002. 

(Furlough Aff. ~ 7; Derouin Decl. IL~ 3.) J';fie in cafilerac.f()¢pm(!J).~(;)Jiol!~¢;yeal§ 

that tht!s~doby~r"7Ar&r~11 Grdtipagreementhas spd~ific provisiorisrelatirtgto joiJJ.t 

a11d copperatiy~ (.).efenses ··••oetween A.r\ririanct•••A.ctdbeAirdoricerriirtg.•the South ·····l ·.5til 

St~yy.tFaq!~~tY<<.ts <.}V:yll··•••·~s ;p~oyisi9ti.& •iconcemingtlie.•confidentia1~t)'·•·ofthe·•j·oil!t 

d(!.:{'ypse 1Il;:l.terialsi(l.l:ld. Pf<Jteqtionofall••.correspondence, .. documents, . and .. technical 

dosuil1e1}ts. l)erouin, who was at the time a partner at Steptoe, represented 

AdobeAir and was the partner primarily responsible for this matter. (Derouin 

Decl. II~ 3.) 

Effective November 25, 2002, Arvin and Cooper entered into a 

Tolling, Standstill and Cooperation Agreement. (Odenweller Aff. ~ 7.) The in 

camera documentation reveals that the Arvin-Cooper Group agreement has specific 

provisions relating to joint and cooperative defenses between Arvin and Cooper 

concerning the South 15th Street Facility as well as provisions concerning the 

confidentiality of the joint defense materials and protection of all correspondence, 

documents, and technical documents. AdobeAir was not a party to the Arvin

Cooper Group agreement. 

In September 2004, representatives from AdobeAir, Arvin, and 

Cooper signed the AOC titled "In the Matter of: Motorola 52nd Street Superfund 
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Site, U.S. EPA Docket No. 2004-18," which was negotiated with the EPA and 

prescribed that an RifFS was to be performed of the South 15th Street Facility. 

(Furlough Aff. ~~ 8-11; Derouin Decl. II ~. 3.) AdobeAir, Arvin, and Cooper have 

been cooperating in the technical investigation on the South 15th Street Facility by 

an environmental consultant, Arcadis U.S., Inc., which is being reviewed by the 

EPA. (Furlough Aff. ~ 13.) The AOC is still in effect to date. (Id.) 

Derouin withdrew from representing AdobeAir in April 2009, before 

the RI/FS had been completed. (Derouin Decl. II~ 5.) Derouin attests that after 

his withdrawal, he had no involvement in AdobeAir's matters, including those 

related to the AOC, the RI/FS, and the AdobeAir-Arvin Group. (Id.)i\ :f>riorto.Q.i$ 

employp:1ynt at G8c(K, Derouill. was advise<i of G&K.'s. represell.tation of~, and 

a_ga_p~e111epts were m~?t! for hi1ll tphe .• screene<I ''imm~?ia.tyly • an? SP111Pletely'' 

fromJhis .matter upon his arriv~lat the firm. (Id.; Kimball Decl.II ~ 11.) Derouin 

attests that he does not have physical or electronic access to the files and 

communications related to the RID matter, and that he has not received any direct 

compensation from this matter. (Derouin Decl. I ~~ 8- 9, 12; see also Kimball 

BecLH ~l l l .) Addi-tionally, when Derouin left Steptoe, he did not retainany files 

pertaining to his representation of AdobeAir. (Derouin Dec I. II ~ 11.) 
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l. Arvin and Cooper's Preliminary Arguments 

Arvin and Cooper make three preliminary arguments, none of which 

are persuasive. 

a. Ethical Rule 1. 7 

First, Arvin and Cooper claim that Ethical Rule 1.7 bars G&K from 

representing RID. (A&C's Mot. at 11-13.) Ethical Rule 1.7(a) provides that "a 

lawyer shall not represent a client if the representation involves a concurrent 

conflict of interest." ER 1. 7(a). A concurrent conflict of interest exists when "the 

representation of one client will be directly adverse to another client." ER 

1.7(a)(l). Pursuant to Ethical Rule 1.7(a)(2), a concurrent conflict of interest also 

exists if "there is a significant risk that the representation of one or more clients 

will be materially limited by the lawyer's responsibilities to another client, a 

former client or a third person or by a personal interest of the lawyer." ER 

1.7(a)(2). Under certain circumstances, the affected clients may waive the conflict 

if they give informed consent, confirmed in writing. ER 1. 7(b ). 

Ethical Rule 1.7(a)(1) is not implicated here. As the comments 

expl-ain, ''{l]oyaltyto acurrent client prohi-bit-s undertaking representation directly 

adverse to that client without that client's informed consent." ER 1. 7 cmt. 6. 

Thus, absent consent, "[a] lawyer may not act as an advocate in one matter against 
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a person the lawyer represents in some other matter, even when the matters are 

wholly unrelated." Id. Evenif Arvin and Cooper.did haveial1 express (lttomey

client relationship with Derouin by virtue of the joint defense agreements, which 

they did not, that relationship ended when Derouin withdrew from representing 

AdobeAirin April2009. Furthermore, G&K does not currently, and has not 

formerly, represented either Arvin or Cooper as clients. (Kimball Decl. II~ 16.) 

Because Arvin and Cooper are not Derouin's current clients, and because Derouin 

is not presently representing RID, there does not exist a concurrent conflict of 

interest as defined by Ethical Rule 1. 7 (a)( 1 ). Indeed, this is not a situation where 

Derouin current I y represents both Arvin and Cooper and RID. 

Arvin and Cooper also argue that Ethical Rule 1.7(a)(2) disqualifies 

Derouin from representing RID. (Mot. at 11-13.) The purpose of this rule, 

however, is to protect a current client from material limitation in its representation, 

caused by its lawyer's responsibilities to another client, a former client, or a third 

person. See E.E.O.C. v. Luby's. Inc., 347 F. Supp. 2d 743, 746 (D. Ariz. 2004); 

see also ER 1. 7 cmt. 8 ("[A] conflict of interest exists if there is a significant risk 

that a lawyer'sabilityto consider, recommend or carry out an appropriate course of 

action for the client will be materially limited as a result of the lawyer's other 

responsibilities or interests." (emphasis added)). Arvin and Cooper are not 
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f>etotljp.i'§' ;curr(!p.t~l!¢nts;and therefore they simply are not the parties meant to be 

protected by this rule. RID is the only current client in this matter, but even then, 

Ethical Rule 1.7(a)(2) is not implicated because Derouin is not representing RID. 

Ip.•·f<:J.~t, •••. ·.I.)erql1!P- ·.· 11.a.§'. ·.•·lJ~~p. /~oJ.11pl~t~J~ ,s~re.~l:l.~9.ft()l11 ·• tbi§ •. •. J.11(:).tter. 0.1l·••t11.~se fa~t§', 

there i§\§i!llply nq yjplationq£;Jitthical.J$ule.r1.7. 

b. Ethical Rule 1.9 

Second, Arvin and Cooper contend that they are Derouin's former 

clients, pursuant to Ethical Rule 1.9. As outlined supra, joint defense agreements 

do not create a traditional attorney-client relationship such that Ethical Rule 1.9 is 

applicable; instead, t11.~~¢ ¢X.ists a.<~i$tinctil11pli¢d .·attofi1ey .. cliet1t••tela_tionship. See 

Stepney, 246 F. Supp. 2d at I 080 ("Courts have consistent!~ viewed the 

obligations created by joint defense agreements as distinct from those created by 

actual attorney-client relationships."); see also Gabapentin, 407 F. Supp. 2d at 612 

(concluding that when parties work together pursuant to a joint defense agreement, 

it "could create implied attorney-client or fiduciary obligations under certain 

circumstances"); GTE North, 914 F. Supp. at 1579-80. Additionall~, Derouin did 

not-have--a-tradi t-ionai-attOfl!ey .. c-lientr elationshi p with-eitlrerl\:rvin ur Cooper; 
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(Derouin Decl. II~~ 3, 13.) Arvin and Cooper's claim that they are Derouin's 

f()rffiet9liients pursuant to EtnicalRule ·1.9 is therefqJ!.y unperS]..li}Sive. 

c. Appearance of Impropriety 

Third, Arvin and Cooper contend that G&K's representation of RID 

creates a general impermissible appearance of impropriety. (Mot. at 12-13.) The 

Arizona Supreme Court has held that an appearance of impropriety, which was 

previously prohibited by Canon 9 of the Code of Professional Responsibility, 

"should be enough to cause an attorney to closely scrutinize his conduct." Gomez, 

717 P.2d at 904. However, it is "simply too slender a reed on which to rest a 

disqualification order except in the rarest of cases." Sellers v. Superior Court, 742 

P.2d 292, 300 (Ariz. Ct. App. 1987); Romley, 891 P.2d at 25 L 1\.JJ.}'c()nflictof 

interestinthis case, as to Arvinand Cooper, is tooren10te to create an appearance 

ofilllpropriety that would require disqualification ofG&K. SeeA:rrlparano, 93 

P.3d atl094. 

38 Arvin and Cooper's argument to the contrary (see. e.g., A&C's Reply at 
3-4) isunpersuasive for the reasons already discussed. However, even if Derouin 
had a traditional attorney-client relationship with Arvin and Cooper, the Court 
would nonetheless deny their motion because this conflict is subject to screening 
pursuant to Ethical Rule 1.1 O(d), as analyzed infra. 
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2. The AdobeAir-Arvin and Arvin .. Cooper Groups 

Arvin andCoopernext assert . that G&K should be disqualified 

because of Derouin's affiliation with the certain joint defense groups. 

a. Implied Attorney-Client Relationship 

As discussed, for a potentially disqualifying conflict stemming from a 

duty of confidentiality created by a joint defense agreement to exist, the moving 

party must show: CD~.tfi~ ic:iQtY~l~.£~l:1~!I.g~ _gf;!~l~\fa.t1tconfide_p,tialitif9:rrriatiOil.; . (2) 

the former representation was "the same or substantially related" to the current 

litigation; and (3) the current client's interests are "materially adverse" to interests 

of the party claiming to be protected by the joint defense agreement. See Henke, 

222 F.3d at 636; Stepney, 246 F. Supp. 2d at 1080. Zl!lJ.@<Court has ca.r~¢m,flt¥ ii· 

re\'~~~~g_?tll.e in camera mat&l~issubmitted by J\J;;¥i].1ltl'lc:lCooper andc(z).ti~liJ.ges 

tij~tt):).~y\b.avie·failed<to itf~tr16fisttate t):).(.lt ••. n~~~iwa$al1agtual· ytcgl:1<:~.1:lge •• ofre.IevaJJ.t 

confidential itl.fol"il1atio:t'l. 

Courts do notpres111ne an exchange ofconfidential information when 

parties collaborate pursuanttoajoint defense agreement. See. e.g., Henke, 222 

F. 3d at 637 ("This ·privilege can also create·a disqualifying conflict where 

information gained in confidence by an attorney becomes an issue." (emphasis 

added)); Wilson P. Abraham, 559 F.2d at 253 ("[T]here is no presumption that 
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confidential information was exchanged as there wasno .direct attorney-client 

relationship."); Stepney, 246 F. Supp. 2dat 1080 ("[Per a joint defense agreement,] 

no conflict of interest arises unless the attorney actually obtained relevant 

confidential information."); GTE North, 914 F. Supp. at 1580 ("[T]here must 

actually have been an exchange of confidential information."). For tb.~($D(l)t.lrt'~in 

camera •.• r~yiyyy.,·.•·.A+Yig. fl):).<i ·G99P@f·Sl.ll:>mitty.q<q()pies;>Pftl1e•·•tvv9JP!J:1tqefygse 

<l_gr.~~l1:1~1.1ts, Ql}~ ,Q~SlW:~tiOI1, . Q!le (}[fidC1Yit, .. and :fiYeQt}1er_dQ~1unents. The joint 

defense agreements do not themselves demonstrate that an actual exch~t1gei()f 

relevantconfidential inf()i1.11ati()ntook place. Of the remaining documents, nOne 

ill'\J.Stt'3.t<'itb.:iittb.~l'~/"W'ft.~iia.1l ~)(c;1:la!lge qf ¢()J;:i:l;'i<:).~p.tialit1foi1.11~ti()# in connection with 

the prior matter. The first document is Derouin's letter advising the EPA that he 

no longer represents AdobeAir. The second document is a recent e-mail exchange 

between Worsham and G&K, in which the parties discuss Derouin's potential 

conflict and G&K's decision to remove AdobeAir as a defendant in the instant 

proceedings. The third is a letter written by Worsham, addressed to an attorney at 

G&K, explaining why Worsham believes there is a conflict. None of these three 

documents directly relate to Derouin's representation of AdobeAir. --Moreover~ 

nqne ofthese doc;uments demOl1Straty th.ateitherArvin or Cooper actually provided 

relevantconfidential informationto Derouin while he represented AdobeAir. 
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The two remaining documents are similarlyunpersuasive. One is 

entitled "Roosevelt Irrigation District Potentially Responsible Party Fact Sheet." 

This document contains a discussion of RID's strategies for dealing with the 

contamination in its wells. At first blush, this seems to be confidential and 

relevant, however, this document was an attachment to Worsham's letter to G&K 

and is widely available to the public on a website. It therefore cannot be 

considered evidence of confidential information that Derouin learned from either 

Arvin or Cooper. The final document, a letter to Worsham from the EPA with a 

copy of the AOC attached, is also unpersuasive and l'lc)tprobative ofal'l actual 

y~cl1al'lgei.or•Con£iuentiat••il'lfo1'lliation•••betweeri. ···A.rviri.,•••·.Cooper; i aridE>erouit1. 

The Court istl1ffPl¢ftiwith Worsha~i~§~Ii .. ~erving affid<iYit<l..tJ.d 

dec}().l"<l.~~<:)~; . ,submitted in carnera,)to establish. thaf5~!J. ~qtJ.lal exchange pf 

gpnf:i(iyl"l\t~~~~Il.f()flllati()ritookplace. These documents alone do not suffice to s]:iow 

(iJ:l<y~cl1~1igyi()\i il19~f:i~~~tiali.nfotl:fiaii()~. i ln his in camera affidavit, Worsham 

asserts nothing that has not already been asserted in the four affidavits attached to 

Arvin and Cooper's Motion to Disqualify. For example, Worsham claims that he 

and Derouin together negotiated the terms and conditions of the AOC with EPA 

counsel, butthis .does 11ot ·in and ofitselfsuggestthatDerouin was privy to 

confi(ientialinformation about either Arvin or Cooper. Worsham also states that 
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Derouin, as counsel for AdobeAir, was privy to both technical and legal 

confidential information for the joint defense of the South 15th Street Facility and 

Similarly, in his declaration, Worsham is insufficiently specific for the 

Court to conclude that there was an actual exchange of confidential information. 

Worsham's declaration, in substance, provides that thetopics discussedinclude 

activities, facts, and legal issues associated with each party's operation of the South 

15th Street Facility, the legal documents and contacts that are applicable between 

the parties, legal strategy regarding the decision to enter into the AOC, regular 

updates on the EPA's developments and filings, and the sharing of legal 

memorandums of counsel related to liability. The dtklaration alsoassertsith,at th~ 

paiiiessharedlegal strategy Concerning thesubmission ofdocuments to th,~ EPA 

and that they discussed legal strategy prior to any meetings with the EPA.39 

Worsham dOes not, howev¢r,.¢labprate pr expand upon i(lny· o[these (lssertio.ns •.. and 

he provides the Court with no specific· examples or documentation to SMbstantiate 

39.Although subll1ittedi11camera,there .is plainly nothing c()llfidential about 
th~~gas~~t"t.igns •• be~ause t?gY·~~gr. earli~rdecla~atio~s .sub~itt~~1JXf'.rvin · and 
(.Joopertothis Court. • (See ·· Furlough Aff. ·~~ 7-8;·0denwellerAff. ~~· 7-8; 
Mongrain Aff.~ 11.) 
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<?f;;J,1UlS. Without any evidence or documentary support, the Court cannot 

accept that an actual exchange of confidential information took place. 

1\.~iltl. (lrtd (.joop.er have fai1e.<l to •• ma.l<:e Cilil.Y SUGh showing. Moreover' in its 

Controverting Statement of Facts, RID disputed the veracity of similar claims 

submitted by Arvin and Cooper. (Doc. # 115 at 7 ("It is unclear what alleged 

confidential information was shared under the joint defense agreements, and 

whether that information, if any, remains confidential based on its disclosure to 

EPA, ADEQ, and the public as part of the work performed under the AOC.").); cf. 

GTE North, 914 F. Supp. at 1580 (concluding that because the parties did not 

contest each other's statement of facts, the court could determine whether there 

was an exchange of confidential information based on the undisputed facts in the 

parties' memorandums). Arvin andCooperhavetherefore failed to carry their 

burden in demonstrating that an actual exchange of confidential information took 

place; 
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b. Screening 

Even assuming Derouin had received relevant confidential 

As noted, Ethical Rule 1.1 0( d) only applies when a lawyer becomes 

associated with a firm.40 See Eberle, 354 F. Supp. 2d at 1095; Ariz. Ethics Op. 04-

04. According to Ethical Rule 1.10(d)(l), screening is available unless: (1) the 

disqualified lawyer either switched sides in the current representation orthe current 

representation necessarily requires relitigating a particular aspect of a prior 

representation; (2) the prior representation was a proceeding before a tribunal; and 

(3) the disqualified lawyer played a substantial role in that prior proceeding. As 

discussed, to be considered "substantial" within the meaning of this rule, the 

affected lawyer's role in the former client's representation must have been 

"material and weighty." Eberle, 354 F. Supp. 2d at 1097 (citing Ethical Rule 

1.0(1)). Whether the lawyer had such a role depends on "the nature and amount of 

work he performed, the responsibility he assumed, the degree to which the client 

relied on him for managing the case, and similar considerations." I d. (concluding 

that anattorney who billed ~:2hoursto a case overaperiodof9days for drafting 

40 As with Honeywell, this threshold requirement is satisfied because it is 
undisputed that Derouin is a lateral attorney at G&K. 
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voir dire questions did not playa "substantial" role in the former client's 

representation). 

Here,· Arvin and Cooper have once more provided only self-serving 

declarations and affidavits, wrJ:li'~Jl.(do nof'demon§1!Jt~~~Y~}iat Derouin pla.y~~'@l 

sub§faJ.1~@~tro.le.in the P;ti~~~atter. For instance, Arvin and Cooper claim that 

Derouin participated in legal strategy with Worsham and received information 

froll1 Arcadisconcerningthe ongoing South 15th Street Facility investigations and 

testing. (Furlough Aff. ~~ 7-8, 13-14; Odenweller Aff. ~~ 8-14; Mongrain Aff. 

~~ 7-11.) These assertions no doubt establish that Derouin played some role in the 

negotiations surrounding the South 15th Street Facility, bl1ttl:l¢5'J~~W Slltficiel1t 

det~i~ ~Q~>!Jl.~+Pourt to,, cq~~~~~~/ ~Jl.(l.fDerouin' s p.f!J}:jcipat}'b!l · was ''fuat~f-i~lC1t1<l 

weigliti': @§in Eberle. 

Moreover, in Eberle, the court based its decision on extensive in 

camera submissions. Eberle, 354 F. Supp. 2d at 1094. As reviewed supra, 

however, Arvin and Cooper's in camera submissions are devoid of any information 

concerning the extent of Derouin's participation; thereare no billing records or 

~·.· '·•.·· s'llbrnissions-~hJ.ti11g·•~pwhether •r>er&I1in·participated in di~rcovery ,·.•·•<;ourt 

preparation, h.~aring~; l;)riefing or argl)mertt, or preparation of the AOC submission, 

all o£whichwere includedi.tlEberle. Id. at 1097 ("[The attorney in question] 
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recorded a total of9.2 hours over a nine-day period drafting proposed voir dire 

questions. He took no part in fact discovery, expert witness preparation or 

discovery, the Markman hearing, summary judgment briefing or argument, or 

preparation of the proposed pretrial order, motions in limine, or jury instructions. 

He assumed no client responsibility and, so far as the Court can determine, never 

communicated with the client or opposing counsel. His name never appeared on a 

pleading and he never attended a hearing."). Without this information, the Court, 

as above, simply cannot conclude that Derouin played a substantial role in the prior 

Arvin and Cooper matter.41 

Moreover, the record demonstrates that Derouin was timely screened, 

in accordance with Ethical Rule 1.1 0( d)(2). Derouin was informed, prior to joining 

G&K, that the firm represented RID, and arrangements were made for him to be 

screened. (Derouin Decl. II ,-r 11; Kimball Decl. II ,-r 11.) Kimball attests that 

41 Nor can the Court conclude that the proceedings took place before a 
tribunal as required by the rule. As explained supra, a "tribunal'' includes 
proceedings before administrative agencies "acting in an adjudicative capacity." 
ER l.O(m). An administrative agency "acts in an adjudicative capacity when a 
neutral official, after the presentation of evidence or legal argument by a party or 
parties, will render a legal judgment directly affecting a party's interest in a 
particular matter." I d. The AOC was not the product of legal arguments or 
adjudication. It was a negotiated settlement to conduct an RifFS and did not 
adjudicate Arvin, Cooper, or AdobeAir's liability under CERCLA. (See Kimball 
Decl. II Ex. A., AOC ,-r 84 (stating that the AOC is not an admission of liability).) 
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Derouin has not received any compensation from the RID matter and that Derouin 

has not shared with anyone at G&K confidential information regarding AdobeAir, 

Arvin, or Cooper. (Kimball Decl. II ,-r,-r 10-11.) Also, Derouin states that he has 

not received or viewed any communications or files pertaining to RID, aside from 

communications and files related to his screen and potential future conflicts. 

(Derouin Decl. II ,-r 8.) Indeed, at G&K, access to RID workproduct "has been 

limited to members of the RID Litigation Team and their support staff." (Kimball 

Decl. I ,-r 53.) Electronic screens are in place and "[a]ll written work product and 

copies of documents and information relating to the [l]itigation are in a locked 

storage room." (Id. ,-r,-r 53-54.) Moreover, all files related to the litigation have 

been appropriately labeled to ensure there is no confusion about the 

documentation. (Id. ,-r 55.) Because these steps were taken prior to Derouin's 

association with G&K, .and because there is no evidence that the screen has in 

anyway been ineffective,the•Court concludes that, assl.lming Derouin should be 

disqualified, G&K timely screened himfrom any participation in the matter. ER 

1.10(d)(2); see also ER 1.0 cmt. 9; Romley, 908 P.2d at 43. 

Finally, G&K complied with the terms of Ethical Rule 1.10(d)(3), 

which provides that written notice must be promptly given "to any affected former 

client to enable it to ascertain compliance with the provisions of this Rule." ER 
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l.l0(d)(3). Here, G&K's declaration submitted 

and Arvin and Cooper do not contest that this sufficed as notice under Rule 

1 0( d)(3 ). Accordingly, this final prong has been satisfied. 

In sum, the Court concludes that, even assuming Derouin had a 

disqualifying conflict stemming from his representation of AdobeAir, which 

participated in a joint defense agreement with Arvin, 

Arvin and Cooper's Motion is 

42 One omission from Arvin and Cooper's papers, which this Court need not 
reach, is how, 

It is clear 
A.GtooeA.II and Cooper never entered into a joint defense 

agreement. Accordingly, Derouin never agreed to maintain any confidences on 
Cooper's behalf. 

43 Arvin and Cooper rely on All American Semiconductor for the proposition 
that '"where an attorney is disqualified from representing a client because that 
attorney had previously represented a party with adverse interests in a substantially 
related matter, that attorney's entire firm must be disqualified as well, regardless of 
efforts to erect an ethical wall."' (A&C's Reply (quoting All Am. Semiconductor, 
2008 WL 5484552, at *8).) The All American Semiconductor court, however, was 
clearly applying California's ethical rules, \Vhichrejectethical walls .• A.ll.Am. 
Semiconductor, 2008 WL 5484552, at *8. Here,as.discussed, the District of 
Arizona has adopted.theArizonaEthicalRules,•andthe Court must therefore apply 
Arizona's Ethical Rule •1.1 O(d), which pennits screening in certain situations. 
Accordingly, Arvin and Cooper's.reliance onAllAmerican.Semiconductor is 
misplaced. 
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therefore DENIED.44 

IV. RID's Additional Arguments 

RID raises several additional arguments in opposition to the Motions 

to Disqualify. The Court addresses each in tum. 

A. Allegation that the Former Matters Do Not Relate to RID or its Wells 

RID asserts generally that "none of the matters in which the 

Defendants have been involved, or currently are involved, involve RID or its 

wells." (RID's Consolidated Opp'n at 25-26.) This assertion is belied by the 

record. The in camera documentation submitted by Honeywell, Univar, SRP, and 

Dolphin all include confidential strategic discussions about RID and its wells. 

RID also asserts that the earlier matters "address different claims for 

different liabilities between different parties ... in different geographic areas." 

(RID's Consolidated Opp'n at 25.) This also is not persuasive. First, the 

geographic argument creates a false dichotomy. As RID makes clear in its closing 

argument brief: 

Unfortunately, RID's plight is not unique. The releases of hazardous 
substances from facilities owned and/or operated by Defendants and 
other PRPsover t-he year~ havecontaminatedthe -soil-sandthe 

44 Because the Court here concludes that Arvin and Cooper have not 
prevailed on their motion, the Court will no longer include Arvin and Cooper in its 
definition of Moving Defendants. 
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groundwater beneath a more than fifteen mile long stretch of the 
Phoenix area that is several miles wide. This groundwater plume is a 
literal "toxic soup" of contamination, consisting primarily of the 
aforementioned [volatile organic compounds], the exposure to which, 
according to the [EPA], can in certain circumstances result in damage 
to the nervous system, reproductive system, respiratory system, liver, 
and kidneys, and result in cancer. For over twenty years, [the] EPA 
and [ADEQ] have engaged Defendants and other PRPs in separate 
legal matters in an attempt to investigate and address distinct 
geographical portions of this groundwater plume. 

(RID's Closing Arg. Br. at 1-2 (footnote omitted).) Thus, RID in its own briefing 

admits the commonality of the toxic plume across a "fifteen mile long stretch of 

the Phoenix area that is several miles wide." (Id.) Asking the Court to draw 

distinctions with respect to geographic subdivisions within the plume is a 

nonstarter.45 

RID argues that the instant matter is distinct from the former matters 

because they did not involve RID's wells. This is not persuasive. As a preliminary 

matter, the WVB Group explicitly discussed potential liability relating to RID's 

wells. In any event, to establish liability, RID will have to demonstrate, in part, 

contribution to the contamination of RID's wells based on the location of the 

contamination found on Moving Defendants' properties, which was explicitly at 

45 Even if the Court were to acknowledge that differences among the 
geographic subdivisions of the toxic plume could create distinct legal issues to be 
litigated, the exact same subdivisions at issue in all of the prior matters are again at 
issue in this matter. 
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issue in the prior matters. RID's argument that these matters are not substantially 

related because the former matters did not involve potential liability relating to 

RID's wells is therefore unpersuasive. 

To the extent RID argues that the difference in time between the prior 

matters and its instant lawsuit renders the confidential information obsolete, the 

Court remains unpersuaded. (See RID's Closing Argument Br. at 9.) Although the 

comments to the ethical rules provide that "[i]nformation acquired in a prior 

representation may have been rendered obsolete by the passage of time, a 

circumstance that may be relevant in determining whether two representations are 

substantially related," here, the information remains relevant. See ER 1.9 cmt. 3. 

As discussed, the in camera documentation submitted by Moving Defendants 

relates to potential liability stemming from each Moving Defendant's respective 

properties. Moving Defendants discussed potential strategy for avoiding this 

liability with current G&K attorneys, both in the context of joint defense 

agreements and former representation. RID now se¢ksto establiSh(liabilityOilce 

more based on contaminationat Moving Defendants' respective properties. The 

confi-dentialinformation acquir-ed by G&K's vari-ousattomeyscan only be 

considered relevant, irrespective of the time that has lapsed. 
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Moreover, this is not an instance where parties polluted in the Phoenix 

area, cleaned, and then another spill took place at the same location. The prior 

matters do not involve separate instances of polluting. Instead; RID seeks recov¢~ 

costs from Moving Defendants associated with the same pollutants related to the 

prior representations. Coming, for instance, continues to interview employees to 

determine how, where, and when materials were disposed. Simply stated, this 

litigation involves recovery costs for migration of polluted groundwater-the same 

contamination that gave rise to the prior representations. The former and present 

litigations are substantially related and involve necessarily relitigating the same 

matters. 

B. CERCLA Liability with Public Information 

RID also contends that establishing Moving Defendants' liability will 

only involve the use of public information and therefore any confidential 

information will not materially advance RID's position as required by Ethical Rule 

1.9 and the joint defense agreement test outlined supra. (RID's Consolidated 

Opp'n at 23-25.) RID contends: 

RID can easily establish ... CERCLA liability for Defendants using 
public and non-privileged information .... Facts supporting [whether 
there has been a release of hazardous substances] for each of the 
Defendants are readily obtainable from EPA or ADEQ, among other 
non-privileged and/or public sources of information. 
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(Id. at 25.) 

RIO has oversitnplified the showing it will hayeto make with respect 

to CERCLA liability. As RID suggests, to prevail in a CERCLA cost recovery 

action, a plaintiff must prove: 

( 1) the site on which the hazardous substances are contained is a 
"facility" under CERCLA's definition of that term; (2) a "release" or 
"threatened release" of any "hazardous substance" from the facility 
has occurred; (3) such "release" or "threatened release" has caused the 
plaintiff to incur response costs that were "necessary" and "consistent 
with the national contingency plan"; and (4) the defendant is within 
one of the four classes of persons subject to the liability provisions of 
Section 1 07(a). 

Carson HarborVill.. Ltd. v. Unocal Corp., 270 F.3d 863,870-71 (9th Cir. 2001) 

(quoting 3550 Stevens Creek Assocs. v. Barclays Bank, 915 F.2d 1355, 1357 (9th 

Cir. 1990)) (internal citations and quotation marks omitted). It is not yet clear to 

the Court, however, that Moving Defendants' liability under CERCLA is a 

"foregone conclusion." (See RID's Consolidated Opp'n at 42 n.3.) Nor isit 

apparent that RID will be able to establish liability from the public record alone. 

In any event, RID's argument misses the larger picture. G&K 

attorneys, as outlined above, have knowledge relating to Moving Defendants' 

potential liability. In other words, G&K attorneys, in effect, already know to what 

extent and for what amount Moving Defendants believe themselves to be liable, if 

119 



Case 2:10-cv-00290-DAE-MHB Document 4ots t-Iled Uts/Lo/11 tJage 1LU or lLI 

at alL The advantages associated with that knowledge are nearly countless. from 

d.irected discovery to sttong-arrnednygotiatiolls, G&J( has· t4~ . opportunity to .use 

this information in a materially advantageous way. Moreover, G&K also has 

knowledge of Moving Defendants strategies for arguing against liabilities. This 

information places RID "one step ahead" of Moving Defendants when it comes to 

negotiating, trial strategy, and apportionment of liability. In sum, RID's contention 

that it may be possible to establish liability with nonconfidential information 

simply does not preclude the Court from finding that the confidential information 

G&K has is materially advantageous to RID's position in the litigation.46 

C. Waiver by Delay 

Finally, RID contends that disqualification can be waived when it is 

sought after months or years of representation in a complicated litigation. RID 

argues that Moving Defendants first became aware of G&K' s representation in 

August 2009, but despite this knowledge, Moving Defendants "engaged in 

communications with G&K on behalf of RID, participated in public meetings 

before ADEQ with G&K representing RID, and provided comments on 

46 Indeed, the instant case is remarkably close to GTE North where the 
district court found that there was an exchange of confidential information relevant 
for purposes of a motion to disqualify counsel in a CERCLA cost recovery action. 
See GTE North, 914 F. Supp. at 1580- 81. 
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submissions to ADEQ by G&K on behalf of RID from September 2009 to Spring 

2010." (RID's Consolidated Opp'n at 43.) RID contends that, as a result, any 

allegation of a conflict has been waived. (I d. at 44.) The Court is not persuaded. 

RID did not file suit in this matter until February 2010. (See Doc. 

# 1.) Even then, RID did not serve its original complaint, but rather sought an 

extension of time for service in May 2010. (Doc.# 8.) RID then filed a First 

Amended Complaint in July 2010 and served it on Moving Defendants in July and 

August 2010. (See Docs.## 20, 28, 32, 53, 62, 79.) Six weeks later, qJ:lSept<f1llb~r 

15,2()10, N1:()vingDefend(li1ts>filedthe Motions to.l)isqualiey. (See Docs. ## 120, 

129, 131, 132, 133.) Even before then, Moving Defendants corresponded with 

G&K in an attempt to resolve the alleged conflicts of interest. (See Michael 

Kennedy Decl. Exs. A-M.) RID cannot claim to have suffered any prejudice by 

Moving Defendants' failure to raise the conflict earlier, particularly because this 

litigation is still only in the pleading stage. Itl.deed,itishargtq cqnceiyeqfhow, 

ex:(lctly, Moving Defendants could haveraised their conce.rns with this Court any 

earlier. Accordingly, the Court cannot conclude that there has been waiver by 

delay. See. e.g., Iacono, 722 F.2d at 442=43 (concluding that "the district court did 

not err in finding six weeks a reasonable time in which to seek a disqualification 

order"). 
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V. Appropriate Remedy 

RID asserts that, even if there is a technical violation of the ethical 

rules, the Court must engage in a balancing test to determine whether 

disqualification is appropriate. (RID's Consolidated Opp'n at 41-43.) The Court 

will assume without deciding that applying a balancing test is appropriate and 

preferable to automatic disqualification for violation of the ethical rules. See 

Research Corp., 936 F. Supp. at 703 (examining cases and determining that 

automatic disqualification for an ethical violation is not preferable). Courts have 

considered the following factors in such an analysis: ( 1) the nature of the ethical 

violation; (2) the prejudice to the parties, including the extent of actual or potential 

delay in the proceedings; (3) the effectiveness of counsel in light of the violations; 

(4) the public's perception of the profession; and (5) whether a motion to 

disqualify has been used as a tactical device or a means ofharassment.47 Id.; see 

47 The Arizona Supreme Court identified the following four factors for a 
court to consider when ruling on a motion to disqualify counsel: "( 1) whether the 
motion is being made for the purposes of harassing the defendant, (2) whether the 
party bringing the motion will be damaged in some way if the motion is not 
granted, (3) whether there are any alternative solutions, or is the proposed solution 
the least damaging possible under the circumstances; and (4) whether the 
possibility of public suspicion will outweigh any benefits that might accrue due to 
continued representation." Alexander, 685 P..2d at 1317. Although this test 
expressly applied only to motions to disqualify counsel based on an appearance of 
impropriety, the Arizona Supreme Court subsequently expanded the application of 

(continued ... ) 
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also Richards, 2009 WL 3740725, at *6 (stating that the district court should 

balance the following factors: "( 1) the client's interest in being represented by 

counsel of its choice; (2) the opposing party's interest in a trial free from prejudice 

due to disclosures of confidential information; and (3) the public's interest in 

scrupulous administration of justice"). 

The first factor, the nature of the ethical violation, plainly supports 

disqualification. RID and Moving Defendants are adverse parties. G&K as a firm 

owes a duty of confidence to each of the moving defendants on precisely the 

question at issue in the instant litigation. Moving Defendants have not waived any 

conflict, and G&K's screen, for the reasons discussed supra, does not prevent 

imputation of those conflicts to the entire firm. Tb.ere(lJ:"~no a1ternatiyRsi to<J~K's 

disql1(iliflca.tion. Because the ethical violations at issue relate to, and could 

potentially have an impact on, the instant proceedings, the first factor favors 

disqualification. 

47
( ... continued) 

these so-called Alexander factors to cover challenges to opposing counsel on other 
grounds, such a s a conflict of interest. See Gomez, 717 P.2d at 905; see also 
Turbin v. Superior Court, 797 P.2d 734, 738 (Ariz. Ct. App. 1990) (discussing the 
evolution of the Alexander test); Sellers, 742 P.2d at 301 (noting that the first three 
considerations in Alexander applied to discussion of disqualification based on 
other ethical rules). The Court addresses these factors in its analysis of the five 
factors identified by Research Corp. 
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The second factor, prejudice to the parties, also favors 

disqualification. RID asserts that it will suffer prejudice if G&K is disqualified 

because it has worked with G&K since October 2008 investigating the releases, 

sources, and extent of contamination of RID's wells. (RID's Closing Arg. Br. at 

30.) RID objects that by forcing it to find new counsel it will have to "begin 

anew." (Id. at 31.) RID does not, however, explain how the investigative work 

done by G&K to date would be undone. Moreover, thereare dozensof defendanJ§ 

in this action,. and G&,r.K will only be disqualified from representing RID against 

five of them. RID also complains that it will "continue to lose revenues from its 

users," "its cost recovery action will probably be set back," and its "ability to 

develop legal solutions will be impaired." (Id.) Although resolution ofthislawsi1.~t 

co-uld be further delayed by forcing RID to obtain new counsel, any such prejudiee 

resulting from this delay pales in comparison to the prejudice thatMoving 

Defendants would<suffer were the Court toallow G&K to proceed as counsel for 

RID. As discussed, the in camera materials make plain that G&K attorneys have 

knowledge of Moving Defendants' potential theories of liability and trial 

strategies. G&K'sattemptsatscreening are ineffective inlightof Arizona's eth-ic-al 

rules. Knowledge of this confidential information gives G&K an unfair advantage 
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in this litigation. This prejudice outweighs any prejudice that RID would suffer 

from delay in obtaining new counsel. 

The third factor, the effectiveness of counsel in light of the violation, 

also weighs in favor of disqualification. G&K. will he unable to effectively 

repr~sentRID while. also maintaining its confidences to the prevailing Moving 

Defendants. G&K is therefore in an impossible position; it must chose between 

divulging Moving Defendants' confidential information and effectively 

representing RID. This scenario requires G&K's disqualification. See Henke, 222 

F.3d at 637-38. 

The fourth factor, the public's perception of the profession, also 

weighs in favor of disqualification. G&K has confidential information relating to 

Moving Defendants that is substantive and materially relevant, al1d G&K has a 

duty to maintain these confidences. The public's expectation is that attorneys and 

law firms will not divulge confidential information once obtained from former 

clients. The public's faith in the judicial process could be seriously undermined if 

G&K were allowed to represent RID against Honeywell, Coming, Univar, SRP, 

and Dolphin: 

The final factor, whether the motions to disqualify have been used as a 

tactical device or a means of harassment, does not weigh against disqualification. 
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Moving Defendants filed their motions roughly one month after RID filed its 

complaint, and they also have a legitimate .concern---they revealed to current G&K 

attorneys confidential information regarding the extent of their potential liability 

and strategies for dealing with that liability. There is a very real risk that the 

confidential information at issue could be used against Moving Defendants in the 

instant proceedings. 

In sum, "[ d]isqualification does not depend upon proof of the abuse of 

confidential information. Because of the sensitivity of client confidence and the 

profession's institutional need to avoid even the appearance of a breach of 

confidence, disqualification is required when lawyers change sides in factually 

related cases." Trone, 621 F .2d at l 001. After examining all the relevant factors, 

the Court finds that disqualification is warranted. Accordingly, the Court 

GRANTS Honeywell's Motion to Disqualify, GRANTS Coming's Motion to 

Disqualify, GRANTS Univar's Motion to Disqualify; GRANTS SRP's Motion to 

Disqualify, and GRANTS Dolphin's Motion to Disqualify. The Court further 

ORDERS that no confidential information of any kind regarding Honeywell, 

Coming; Univar, SRP ,-a-nd-Bo1phi-n; as-- discussed inthis-Order, s-hall be-shared 

between new counsel for RID and G&K. 
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CONCLUSION 

For the reasons stated above, the Court GRANTS Honeywell's 

Motion to Disqualify (Doc.# 120); GRANTS Coming's Motion to Disqualify 

(Doc.# 129); GRANTS Univar's Motion to Disqualify (Doc.# 131); GRANTS 

SRP's Motion to Disqualify (Doc.# 132); GRANTS Dolphin's Motion to 

Disqualify (Doc. # 13 3 ); and DENIES Arvin and Cooper's Motion to Disqualify 

(Doc. # 423). 

IT IS SO ORDERED. 

DATED: Honolulu, Hawaii, August 26, 2011. 

DAVID ALAN EZRA 
UNITED STATES DISTRICT JUDGE 

Roosevelt Irrigation District v. Salt River Project Agricultural Improvement and 
Power District et al., Cv. No. 10-00290 DAE-MHB; ORDER: (1) GRANTING 
HONEYWELL'S MOTION TO DISQUALIFY; (2) GRANTING CORNING'S 
MOTION TO DISQUALIFY; (3) GRANTING UNIV AR'S MOTION TO 
DISQUALIFY; (4) GRANTING SRP'S MOTION TO DISQUALIFY; (5) 
GRANTING DOLPHIN'S MOTION TO DISQUALIFY; (6) DENYING ARVIN 
ANDCOOPER'S M0TIONTO DISQUALIFY 
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LAW OFFICES 

DAVID P. KIMBALL Ill 
DIRECT DIAL: (602) 530-8221 
E-MAIL: DPK@GKNET.COM 

VIA US MAIL 

Vernon G. Baker II 
President 
Arvinmeritor, Inc. 
2135 West Maple Road 
Troy, MI 48084 

August 19, 2009 

2575 EAST CAMELBACK ROAD 
PHOENIX, ARIZONA 85016-9225 

PHONE: (602) 530-8000 
FAX: (602) 530-8500 
\1\/VVW.GKNET.COM 

Re: Potential Liability to the Roosevelt Irrigation District 

Dear Mr. Baker: 
I 

The purpose of this letter is to notify you that your organization has been identified as a 
potentially responsible party for groundwater contamination that has impacted wells owned and 
operated by the Roosevelt Irrigation District ("RID") and to invite you and your representatives 
to a meeting to be held at the Mountain Preserve Reception Center; 1431 East Dunlap A venue; 
Phoenix, Arizona 85020-3026. The meeting is to be held on the 161

h of September, 2009 at 9:00 
a.m. to discuss the remedial alternatives and early response action being formulated and 
evaluated by RID and the parameters of a creative potential settlement between your 
organization and other potentially responsible parties with RID for contamination of its 
groundwater wells. 

This office represents RID. RID is a political subdivision of the State of Arizona. RID is 
organized and operated under Article XIII of the Arizona Constitution and Title 48, Chapter 19 
of the Arizona Revised Statutes. 

RID owns and operates approximately 1 00 groundwater wells in the western portion of 
Maricopa County. The wells are used to supply water to public and private entities and 
individuals for industrial, agricultural and residential uses. The groundwater pumped by over 20 
of these wells is contaminated with pollutants including, but not limited to, trichloroethene 
("TCE"); 1,1, !-trichloroethane ("TCA"); methyl tertiary butyl ether ("MTBE"); and 
tetrachloroethene ("PCE"). The contamination is associated with three regional sites which have 
been identified under the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (42 U.S.C. §§ 9601 - 9675) ("CERCLA") or the Arizona's Water Quality Assurance 
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Revolving Fund program (A.R.S. §§ 49-281 - 49-298) ("WQARF"). The three sites are 
described below: 

Motorola 52"d Street Superfund Site ("M-52") 

M-52 is listed on the United States Environmental Protection Agency's ("EPA's") 
National Priorities List ( 40 C.F .R. Pt. 300, App. B). M-52 has been subdivided into three 
operable units ("OUs"). The approximate boundaries of OU1 are Palm Lane to the north, 52"d 
Street to the east, Roosevelt Street to the south and 44th Street to the west. The approximate 
boundaries of OU2 are Roosevelt Street to the north, 44th Street to the east, Buckeye Road to the 
south and 18th Street to the west. The approximate boundaries of OU3 are McDowell Road to 
the north, 20th Street to the east, Buckeye Road to the south and 7th A venue to the west. 

West Van Buren Area WQARF Site 

The West Van Buren Area WQARF Site ("WVBA") is listed on the Arizona Department 
of Environmental Quality's ("ADEQ's") WQARF Registry established under A.R.S. § 49-
287.01(D). The approximate boundaries ofWVBA are McDowell Road to the north, 7th 
Avenue to the east, Lower Buckeye Road to the south and 75th Avenue to the west. 

West Central Phoenix WQARF Site 

The West Central Phoenix WQARF Site ("WCP") also is listed on ADEQ's WQARF 
Registry. WCP is bounded approximately by Campbell Road to the north, 19th Avenue to the 
east, McDowell Road to the south and 43rd A venue to the west. 

The groundwater underlying each of these three sites is moving in a south-westerly or 
westerly direction and is hydrologically connected to the groundwater pumped by RID. Your 
organization, or a predecessor-in-interest to your organization, has been identified in records 
maintained by either EPA or ADEQ, or other property records, as having owned and/or operated 
one or more facilities within the boundaries of the three sites. More importantly, releases or 
threatened releases of hazardous substances have been documented at the facilities. As a result, 
you are potentially jointly and severally liable for all recoverable response costs and damages 
incurred to date and to be incurred in the future by RID under the provisions of Section 1 07 (a) of 
CERCLA, 42 U.S.C. § 9607(a) and other common law causes of action for such releases or 
threatened releases. 

If necessary, RID is prepared to file suit to recover those costs and damages under the 
provisions of CERCLA, Arizona state law and federal common law. A copy of the draft 
Complaint is attached to this letter. 

If not addressed by RID and supported by the potentially responsible parties, EPA and/or 
ADEQ will require the construction of multiple groundwater "pump and treat" systems to 
remediate the groundwater contamination at these three sites. Such "pump and treat" systems 
have already been installed for some operable units at M-52. These individually designed and 
separately operated systems are not only expensive to construct, they will require many decades 
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of costs to operate and maintain and often prove inefficient, ineffective, and fail to provide 
"final" relief from liability. RID intends to avoid such problems. 

RID has assembled a technical team which is investigating and evaluating remedial 
alternatives to provide long-term protection and unrestricted use of its wells and water supply, 
including the implementation of an early response action to protect RID's wells that have not yet 
been impacted and to mitigate impacts to the contaminated RID wells. The remedial alternatives 
under consideration will utilize RID's impacted wells and existing pipelines and easements to 
design and operate a single, regional "pump and treat" system that could effectively address the 
groundwater contamination at these three sites that currently impacts and/or threatens to impact 
RID wells, thereby saving significant costs compared to the costs for multiple new "pump and 
treat" systems. 

More significantly, if the necessary funding can be obtained for well field integration, the 
required water treatment facility(ies), and a separate delivery system for the treated water, RID is 
prepared to enter into consent decrees with settling parties that could eliminate liability for the 
very significant future long-term "pump and treat" operation and maintenance costs. 
Participation in the consent decree by ADEQ also could provide protection from any 
contribution claims from any non-settling potentially responsible party under Section 113(f)(2) 
ofCERCLA, 42 U.S.C. § 9613(f)(2); and A.R.S. § 49-292(C). 

The purpose of the meeting is to discuss RID's response options, cost estimates and 
creative potential settlement alternative that may avoid litigation, significant response costs, and 
provide liability "finality" for the settling potentially responsible parties. We hope you and your 
representatives are able to attend the September meeting. Please RSVP via email to 
stuart.kimball@gknet.com. 

Very truly yours, 

GALLAGHER & KENNEDY, P.A. 



1 David P. Kimball III (Bar No. 04576) 

2 
Email: dpk@gknet.com 
StuartS. Kimball (Bar No. 026681) 

3 Email: Stuart.Kimball@gknet.com 
GALLAGHER & KENNEDY, P.A. 

4 
2575 East Camelback Road 

5 Phoenix, Arizona 85016-9225 
Telephone: (602) 530-8000 

6 Facsimile: (602) 530-8500 

7 
Attorneys for Plaintiff Roosevelt Irrigation District 

8 

9 

10 

11 
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LLC, a Delaware limited liability company, 

2 
dbaATLANTIC RICHFIELD CO.; SHELL 
OIL COMPANY, a Delaware corporation; 

3 COSTAR GROUP, INC., a Delaware 

4 
corporation, dba DATA PACKAGING 
CORP.; YRC INC., a Delaware corporation; 

5 SANTA FE PACIFIC RAILROAD 

6 
COMPANY, a New Mexico corporation; 
SCHUFF STEEL COMPANY, a Delaware 

7 corporation; WORLD RESOURCES 

8 
COMPANY, a Virginia corporation; REXAM 
BEVERAGE CAN COMPANY, a Delaware 

9 corporation; ANDERSON CLAYTON CORP., 
a Delaware corporation, dba WESTERN 

10 COTTON SERVICES; ARI-TEX TIRES; 

11 ARNOLD CORPORATION, an Ohio 
corporation; BRAKE SUPPLY COMPANY, ;; ; 

12 INC., an Indiana corporation; HI-TECH 
,. 

13 PLATING, INC., a California corporati~t1;,;,, . 
JOE'S DIESEL REPAIR; LASALLE tc 

14 DRAPERIES; MARICOPA LAND AND', 

15 
CATTLE COMPANY, an Arizona 
corporation, dba MARJ,9()JjJ#;~,Y-

16 PRODUCTS, INC.; EBNN RA~QUET 

17 
SPORTS, INC., an Oh~~;pprpor~t~on, dba 
PENN ATHLETIC; RA Y'ANOBOB~S 

18 TRUCK SALVA,GELLC;RBSEARCHL, ; 

19 
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TRIPLE E PROPERTIES, INC., a California 
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26 USERS' ASSOCIATION, an Arizona 
corporation, dba SALT RIVER PROJECT; 

27 ATP, INC., an Arizona corporation, dba AIR 

28 
TUF PRODUCTS, INC.; ARIZONA BUS 
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1 LINES, INC., an Arizona corporation; AUTO 

2 
SAFETY HOUSE, LLC, a Delaware limited 
liability company, dba AUTO SAFETY 

3 HOUSE; BILL'S CYLINDER HEAD 

4 
SERVICE, INC., an Arizona corporation; 
HOLSUM BAKERY, INC., an Arizona 

5 corporation; INTERNATIONAL WINDOW-
6 ARIZONA, INC., a California corporation; 

JAQUAY'S EQUIPMENT COMPANY; 
7 J.T.'S DIESEL REPAIR, INC., an Arizona 

corporation; MANCO, INC., an Arizona 
8 corporation; MILUM TEXTILE SERVICES 
9 CO., an Arizona corporation; OPTIFUND, 

INC., an Arizona corporation, dba OPTIF AB, 
10 INC.; PENSKE TRUCK LEASING 
11 CORPORATION, a Delaware corporation, dba 

PENSKE TRUCK LEASING CO., LIMITED 
12 PARTNERSHIP; PHOENIX HEAT :, 

13 TREATING, INC., an Arizona corporatr1on; 
THE PROCTER & GAMBLE COMPANY,;ari 

14 Ohio corporation; SAN JOAQUIN REFINING, 
CO., INC., a California corp,oration; TIMES; 15 
FIBER COMMUNICATJONS;;I,NC., a ;:' 

16 Delaware corporation;PR.AXA:lll INC., a , 

17 
Delaware corporatioh~:;~-STAJWQUALITY 
METAL FINISHING, INC~~ HONEYWELL 

'i:i;~; ,'" > ;·,·~~~i:}l:' '" ~' 

18 INTERNATIONAL,JNC., aO:elawah:~'' .. •'' ,'' 
corporatiqn';; D~VELCQ;MA~lf~CTURING 

19 OF A£gi,QNA, INC.,'~~l4fizon~~qmoration; 
20 PHOENiDQ:INDUSTRIAlli;P,ROPERTIES, 

INC., a Del~wa,re corporati'b~; PHOENIX 
21 MANUFACTURING, INC.,dm Arizona 
22 corporation; GANNETT CO., INC., a 

Delaware corporati6n, db'a PHOENIX 
23 NEWSPAPERS, INC,;:LAUNDRY & 
24 CLEANERS SUPPLY, INC., an Arizona 

corporation; FMC CORPORATION, a 
25 Delaware corporation; BOC EDWARDS, 

26 INC., a Delaware corporation; 
ARVINMERITOR, INC., a Nevada 

27 corporation; ADOBEAIR, INC., a Delaware 

28 
corporation; COOPER INDUSTRIES, LTD., a 
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1 Bermuda corporation; BAKER METAL 

2 
PRODUCTS, INC., a Texas corporation; 
SHEET METAL FABRJCATING 

3 SPECIALISTS, LLC, an Arizona limited 

4 
liability company; FRUEHAUF LIMITED, a 
UK corporation; NUCOR CORPORATION, 

5 a Delaware corporation; CORNING 
IN CORPORA TED, a New York corporation; 

6 ELM PROPERTIES, L.L.C., an Arizona 
7 limited liability company; LENOR U. PINCUS 

as the Trustee of the PINCUS FAMILY 
8 TRUST; EUGENE R. PERRJ, an unmarried 
9 man; THE SEVEN ANGELS, L.L.C., an 

Arizona limited liability company; CAPITAL 
10 LIQUIDATIONS LLC, an Arizona limited 
11 liability company; CENTURY WHEEL & 

RJM CORPORATION, a California 
12 corporation; UNITED PARCEL SERVICE, 

13 INC., an Ohio corporation; SOUTHwES}l-," 
ROOFING; FEDMART, dba SUNBELT; URS , 

14 SOUTHWEST, INC., a Delaware corporation,' 
dba SHAMROCK TOWING; WILLMORE 15 MANUFACTURJNG, INC.~!a!vArizona ·; 

16 corporation; OSBORN PROD\J¢ts, INC., ari -•. 
Arizona corporation;'~yiC 11;l!TALS AND'·' 

17 FABRJCATION; REDLINEAuTOPARTS; 
1 ' '.. ' . :C· j': .•. 

18 PMI INDUSTRlA;L.PROPERtY, L:LC,~an' 
Arizona uniH~d' 'Ii~bility .comp~y; PRECISE 

19 METAIU'PRODUCTS CQMPANY~:an. 
20 ArizonUtb~rporation, dba'F~FLEX TOOL 

& MACHINE,,PRECISIONMARKING, 
21 PAINT SPR}J1{;;INC., and ~RJGEE METAL 
22 SPINNING; GIUTSPUR EXHIBITS; 

GENERAL ELECmG:(DbMPANY, a New 
23 York corporation; TR:fJXD TRUCKING 
24 COMPANY; DJM CONSTRUCTION, INC., 

an Arizona corporation; REDBURN TIRE 
25 COMPANY, an Arizona corporation; F&B 

26 MFG. CO., an Illinois corporation; THE 
MILADO FILCO ANDERSON TRUST; 

27 PYRAMID INDUSTRIES, INC., a Delaware 

28 
corporation; INTERMOUNTAIN WOOD 

4 



1 PRODUCTS, INC., a Utah corporation, dba 

2 
INTERMOUNTAIN LUMBER CO.; M&S 
ENTERPRISES, an Arizona corporation; 

3 CONGER NORTHWEST, INC., an Oregon 

4 
corporation, dba TARR, INC.; HILL 
BROTHERS CHEMICAL COMPANY, a 

5 California corporation; BPGRAPHICS, INC., 
an Arizona corporation, dba BPGRAPHICS, 

6 BP GRAPHICS & SCREENPRINT, and 
7 BILLBOARD POSTER; LA YKE, 

IN CORPORA TED, an Arizona corporation; 
8 MARICOPA COUNTY, a political subdivision 
9 of the State of Arizona; MARICOPA 

COUNTY COMMUNITY COLLEGE 
10 DISTRICT; CITY OF PHOENIX, a political 

11 subdivision ofthe State of Arizona; UNITED 
STATES DEPARTMENT OF ENERGY; 

12 UNITED STATES DEPARTMENT OF 
DEFENSE; BLACK CORPORA TIONS·l, l3 100; and WHITE PARTNERSHIPS 1- l~oor 

14 

15 

16 

Defendants. 

17 PlaintiffRo~sev~ir:Jrriga~ion District ("RID''), for its Complaint herein, alleges as 
t, ; ~' , ; t; ; ; I\ < , . , , ~ 

;; ,;'· 

18 follows: 
•' <:l 

19 NATURE OF THE ACTION 

20 '
1L>' , This action i~;broughttbrecover the costs of response incurred by RID 

!)f 

21 pursuant to the provisions d{~he Comprehensive Environmental Response, Compensation, 

22 and Liability Act o(J980, 42 U.S.C. §§ 9601 - 9675 ("CERCLA"), as well as for damages 
;-, ,, ;; 

23 to property owned by;ruri. 

24 JURISDICTION AND VENUE 

25 2. This action arises under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a); 

26 and under Arizona State law. 

27 

28 
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1 3. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 1331 

2 (Federal question); 28 U.S.C. § 1367(a) (supplemental jurisdiction); 28 U.S.C. § 2201(a) 

3 (declaratory judgment); and Section 113(b) ofCERCLA, 42 U.S.C. § 9613(b). 

4 4. Venue lies in the Phoenix Division of the United States District Court for 

5 the District of Arizona pursuant to 28 U.S.C. § 139l(b)(2) and Section 113(b) of 

6 CERCLA, 42 U.S.C. § 9613(b). The claims asserted in this ColTlplaint arose in Maricopa 

7 County, Arizona; the release and threatened release of hazardous substances have 

8 occurred and are occurring in Maricopa County, Arizona;·~nd the damages have occurred 

9 and are occurring in Maricopa County, Arizona. 
,,,. 

10 5. Pursuant to Section 113(1) ofCERCLA, 42 U.S.C. § 9613(1), RID has ,,••':.; ' 

11 provided copies of this Complaint to the Attorne/deneral ofthe United States and to the 

12 Administrator of the Environmental Protection Agency., , 

13 PARTIES 
; i (1 : ~ : l i ; ~ ; ; ; ' . 

14 Plaintiff: 

15 6. RID is an if!iga;~ion district otganiied andi operated under Article XIII of the 
~ : ) r ' £ ' ~ ! ~ ; ~ ; i, ~ ; 

16 Arizona ConstitutioJ\;and Title;4~,, Chapter 19 of the Arizona Revised Statutes. RID is a 
t ~ • I I , • ' ;- : : 

17 political subdivision 6¥tl)eBtatelof Arizona, vested with all the rights, privileges and 
'';f!L: .. -~i:Hd~iqn:;~:"·; ; 

18 benefits, and ~ntitled to the :iinl;nun!tie~;and exemptions granted municipalities and 
' ' . j ; ; ; : . ' ' ; . : i : : ' : ; ? ! ; ~ ~ ' . ; ~ : ~ ! t ) . 

19 politicaksubdivisions under the'A.iizona Constitution or any law of the State or of the 

20 Unit~d:Siates. Ariz. Co~,~~'~. XIIX; §' 7 (adopted 1940). RID has incurred necessary 

21 costs of a "response" as deft~ed in Section 101(25) ofCERCLA, 42 U.S.C. § 9601(25). 

22 

23 7. 

; :;j 

Defendants 

DefendanfUnivar U.S.A., Inc. ("Univar") is a corporation domiciled in the 

24 State of Washington. Univar is the successor-in-interest to Van Waters & Rogers, Inc., 

25 which formerly owned and operated facilities located at 50 South 45th A venue, and 2930 

26 West Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at 

27 the facilities. 

28 
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1 8. Defendant Southwest Solvents & Chemicals, Inc. is a corporation domiciled 

2 in the State of Texas which operates a facility located at 320 West Lincoln Street in 

3 Phoenix, Arizona at which hazardous substances have been disposed. 

4 9. Defendant Dolphin, Incorporated is a corporation domiciled in the State of 

5 Arizona which owns and operates a facility located at 740 South 59th Avenue in Phoenix, 

6 Arizona at which hazardous substances have been disposed. 

7 10. Defendant American Linen Supply Co. is a corporation domiciled in the 

8 State of Illinois which owns and operates a facility located at 720 West Buchanan Street 

9 in Phoenix, Arizona at which hazardous substances,ha~e been dispose([ .. 

10 11. Defendant Maroney's Cleaners & ~~undry, Inc. is a corporation domiciled 

11 in the State of Arizona which formerly owned~~d:ol?~f~ted:~facility located at 720 West 

12 Buchanan Street in Phoenix, Arizona .at the time hazardous .substances were disposed at 

13 the facility. 

14 12. Defendant Prudential Overall Supply is a corporation domiciled in the State 

15 of California which owns and.operates a facility located at 5102 West Roosevelt Street in 

16 Phoenix, Arizona atwhichha~;~dous substances have been disposed. 

17 13. DefendantAmerican Telephone and Telegraph Company is a corporation 

18 domiciled in th~.State of1Je1~WF1re which'O\vns and/or operates or formerly owned and/or 
> ' ' ; ; • ' : ' > ' : \ ~ < 

• ' ' : ~ ' j ' ' ' 

19 operat~d. a facility located at 505 N,~rth 51st A venue in Phoenix, Arizona at the time 
,:Ld.fii . ;j J;~' :~:·: t~ 1 : 

20 hazardous substances were:clisposed at the facility. 
; . 'J.l 

21 14. .. Defendant che'vron, U.S.A., Inc. ("Chevron") is a corporation domiciled in 
i( 

22 the State ofPemisylyania vvhich owns and/or operates or formerly owned and/or operated 

23 facilities located at 3050South 19th Avenue and at the Phoenix Tank Farm in Phoenix, 

24 Arizona at the time hazardous substances were disposed at the facilities. Chevron is the 

25 successor-in-interests to The Texas Company, also known as Texaco. Chevron is also the 

26 successor-in-interests to Union Oil Company of California, also known as Unocal. 

27 15. Defendant The Cardon Group, L.L.C. is a limited liability company 

28 domiciled in the State of Arizona which owns and/or operates or formerly owned and/or 
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1 operated a facility located at the Phoenix Tank Farm in Phoenix, Arizona at the time 

2 hazardous substances were disposed at the facility. 

3 16. Defendant PETCO Animal Supplies Stores, Inc. is a corporation domiciled 

4 in the State of Delaware which owns and/or operates or formerly owned and/or operated a 

5 facility located at 304 South 67th Avenue in Phoenix, Arizona at the time hazardous 

6 substances were disposed at the facility. 

7 17. Defendant Kinder Morgan G.P., Inc. ("KinderN,forgan") is a corporation 

8 domiciled in the State of Delaware which owns and operat~s a facility located at the 

9 Phoenix Tank Farm in Phoenix, Arizona at which hazardous substances have been 

10 disposed. Kinder Morgan is the successor-in-interest to Santa Fe Pacific Pipeline 
( . ' . . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. :;'', 
Partners, L.P. 

'] 

18. Defendant BP West Co~st Products, LLC i~alimited liability company 
• > • ' • 

domiciled in the State of Delaware whid~while doing bu~ih'ess under the name of 
:L_; "'; ~:~:.:~:~., . : .: 

Atlantic Richfield Co., operates a facility:locat~<Hit~ne Phoenix Tank Farm in Phoenix, 
~ ' ' ; " ' . . 

Arizona at which hazard()l.ls~~pstances ha~¢,b~~~ dis;~s~. 
;~i;:f~;:i?1H~;i;~ ~:\ ~~· 

19. Defenci~fit Shell <I>itCompany is a corporation domiciled in the State of 
.f~n~~:~~- '::i~ , 

Delaware which operat~Wa facitili; located at the Phoenix Tank Farm in Phoenix, Arizona 

at which ha?;artiou~<s.ubst~~g~s;h~~,i~~~H dlspbsed. 
·!i'~·' ~:-:~:fd~}:t. ::q~L;\ , 

20: Defend~,,(:oStar Gr()up, Inc. is a corporation headquartered in the State of 

Delaw~r~ M'hich, while d6iflg business under the name of Data Packaging Corp., owns 

and/or oper~te~ or formerly~wned and/or operated a facility located at 425 South 67th 
: ;i(i .· 

A venue in PhoeniX,_,Arizon~ at the time hazardous substances were disposed at the 
facility. '" ,y~ 

21. Defendant YRC, INC. ("YRC") is a corporation domiciled in the State of 

25 Delaware which owns and/or operates or formerly owned and/or operated a facility 

26 located at 2021 South 51st A venue in Phoenix, Arizona at the time hazardous substances 

27 were disposed at the facility. YRC is the successor-in-interest to Roadway Express. 

28 
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1 22. Defendant Santa Fe Pacific Railroad Company is a corporation domiciled in 

2 the State of New Mexico which owns and operates a facility located at 707 North 20th 

3 A venue in Phoenix, Arizona at which hazardous substances have been disposed. 

4 23. Defendant Schuff Steel Company is a corporation domiciled in the State of 

5 Delaware which owns and/or operates or formerly owned and/or operated a facility 

6 located at 420 South 19th Avenue in Phoenix, Arizona at the time hazardous substances 

7 were disposed at the facility. 
,,,· 

8 24. Defendant World Resources Company is a corporation domiciled in the 

9 State of Virginia which owns and/or operates or fomierly.owned and/or operated a facility 

10 located at 8113 West Sherman Street in Tolleson~ Arizona at the time hazardous 

11 substances were disposed at the facility. 

12 25. Defendant Rexam Beverage Can Compan)'("Rexam") is a corporation 

13 

14 

15 

16 

17 

18 

19 

20 

21 

: ' 2 ; : l , ; j - : ~ 

domiciled in the State of Delaware which pWJJ.S and/or operates or formerly owned and/or 
;, :,., ,t: ,_ -", 

operated a facility located at 211 North 51 ~t A venue .in Phoenix, Arizona at the time 

hazardous substances werf!(iisposed at the facility. Rexam is the predecessor-in-interest 
[~~-td·::~~~:i~~i ,,, 

to American National[Can Groti~. 
p" '<' ,~, ~\ 

26. Defehct~H~~ders8~ <::layton Co~l is a corporation domiciled in the State 

of Delaware which,. while'~~iijg' ~~~~H\ltYJ~;4p'der.the name of Western Cotton Services, 
''<, ,·,n;~:,:H ,~t~", 

owns and/or operat~s;bt~formerlfQwned and/or operated a facility located at 615 South 
":;:~;~~;, ;qniL 't:it~~H~: 

51st A vcinue in Phoenix, )\ri,zona at•tlle time hazardous substances were disposed at the 
; :! :' : :: ~ -- i 

)q; 

facility. , ' 
l'' 

22 27. Defendant Ari-Tex Tires owns and/or operates or formerly owned and/or 

23 

24 

operated a facility l~dated at 1701 - 1707 South 22nd A venue in Phoenix, Arizona at the 

time hazardous substances were disposed at the facility. 

25 28. Defendant Arnold Corporation is a corporation domiciled in the State of 

26 Ohio which owns and/or operates or formerly owned and/or operated a facility located at 

27 40 South 7th Avenue in Phoenix, Arizona at the time hazardous substances were disposed 

28 at the facility. 
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1 29. Defendant Brake Supply Company, Inc. is a corporation domiciled in the 

2 State oflndiana which owns and/or operates or formerly owned and/or operated a facility 

3 located at 420 South 7th Avenue in Phoenix, Arizona at the time hazardous substances 

4 were disposed at the facility. 

5 30. Defendant Hi-Tech Plating, Inc. is a corporation domiciled in the State of 

6 

7 

8 

California which owns and/or operates or formerly owned and/oroperated a facility 

located at 4313 West Van Buren Street in Phoenix, Arizona atithe time hazardous 
,·(; ·. ,·,, 

substances were disposed at the facility. 

9 31. Defendant Joe's Diesel Repair owns ~ndYbt operates orfol1llerly owned 
i~--· • 

10 and/or operated a facility located at 6316 West )r,~n Buren Street in PhoeniX; ;\rizona at 

11 the time hazardous substances were disposed 'atth~ifaqpity/ 
12 32. Defendant LaSalle Draperies owns and/oh:>perates or formerly owned 

~~r n{ :::; : , 
13 and/or operated a facility located at 71 O,;W'est Buchanan Streetin Phoenix, Arizona at the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

time hazardous substances were disposed; ~t the facility. 

33. Defendant M¥i<;opa Land and,C,at~le C~mpany is a corporation domiciled 
,;(~f>; :·:tH:d;,. I~{ ; 

in the State of Arizona!which 6\Vns and/or operates or formerly owned and/or operated a 
f ~: ~;;' ~ d i >:;' 

facility located at 3602W,yst Ehvood Street in Phoenix, Arizona at the time hazardous 
> ; l ~ t q ~; > ',, d ~: ' ; ~ ( f t! : t' ' d; ~ 

substances were:disposed at~lie facilityl'Marieopa Land and Cattle Company is the 
, ' ' ; · !: , - lr ; ; : ~ ; ;_ · , , 

successor~ in-interest to Maricopaj~Jy-Products, Inc. 
' ' ,· i ; ~ ; ; ' ' t ' 

· 3(.;·: Defendant I>e,hn Racquet Sports, Inc. is a corporation domiciled in the State 

of Ohio whi~h;; while doin~b~siness under the name of Penn Athletic, owns and/or 
!l '•, 

operates a facility'.Ipcated.¢'3o6 South 45th Avenue in Phoenix, Arizona at the time 
'-~~H~bd~i:, 

hazardous substancd'!~vere disposed at the facility. 
i' 

24 35. Defendant Ray and Bob's Truck Salvage, LLC owns and/or operates or 

25 formerly owned and/or operated a facility located at 101 South 35th Avenue in Phoenix, 

26 Arizona at the time hazardous substances were disposed at the facility. 

27 36. Defendant Research Chemicals Incorporated is a corporation domiciled in 

28 the State of Delaware which owns and/or operates or formerly owned and/or operated a 

10 



1 facility located at 8220 West Harrison Street in Phoenix, Arizona at the time hazardous 

2 substances were disposed at the facility. 

3 3 7. Defendant Seaport Petroleum Corporation is a corporation domiciled in the 

4 State of California which owns and/or operates or formerly owned and/or operated a 

5 facility located at 25 North 57th A venue in Phoenix, Arizona at the time hazardous 

6 substances were disposed at the facility. 

7 38. Defendant Smithey Recycling Company is a corporation domiciled in the 

8 State of Arizona which owns and/or operates or formerly owned and( or operated a facility 

9 located at 3640 South 53rd Avenue in Phoenix, Arizona at the time hazardous substances 

10 were disposed at the facility. 

11 39. Defendant Walker Power Systems, Iric. is a corporation domiciled in the 
;,, ' 

12 State of Arizona which owns and/or operates or formerlyowned and/or operated a facility 

13 located at 1301 E. Jackson Street in Ph6~ni?C~ Arizona at th~ time hazardous substances 

14 were disposed at the facility. 
: : : ',; 

15 40. Defendant Pentair, Inc. is a corporation dmni~iled in the State ofMinesota 

16 

17 

18 

{ ' i ' • ~ < ' ' 

't; ~; <; . : 
which, while doing business uhdel: the name ofSta-Rite Industries, Inc., owns and/or 

operates or formeri/o;~ned and/~; operated a faci'lity located at 1146 West Hilton Street 

in Phoenix, .Arizona at the till1e ~~zard6us ,substances were disposed at the facility. t. 'c, • ;t;• 0 ,,, 

19 41. Defendan~Transco Lt11es, Inc. is a corporation domiciled in the State of 

20 Arkans~~\yhich owns anctYbr operat~s or formerly owned and/or operated a facility 

21 located at 3:839 \\fest Buck~ye Road in Phoenix, Arizona at the time hazardous substances 

22 were disposed at'thefacility . 
. ,. ,( 

23 42. Defendant Triple E Properties, Inc. is a corporation domiciled in the State of 

24 California which owns and/or operates or formerly owned and/or operated a facility 

25 located at 1909 West Fillmore Street in Phoenix, Arizona at the time hazardous substances 

26 were disposed at the facility. 

27 43. Defendant Salt River Valley Water Users' Association is a corporation 

28 domiciled in the State of Arizona which, while doing business under the name of the Salt 

11 



1 River Project, or SRP, owns and/or operates or formerly owned and/or operated facilities 

2 located at 100 South 51st A venue, 120 South 51st A venue and 1616 East Lincoln Street in 

3 Phoenix, Arizona at the time hazardous substances were disposed at the facilities. 

4 44. Defendant ATP, Inc. is a corporation domiciled in the State of Arizona 

5 which, while doing business under the name of Air TufProducts, Inc. owns and/or 

6 operates or formerly owned and/or operated a facility located at IOJ North 45th A venue in 

7 Phoenix, Arizona at the time hazardous substances were dispo~eq at the facility. 
! : ; ; ' ~ ' 

8 45. Defendant Arizona Bus Lines, Inc. is a corp6rationd(lmiciled in the State of 

9 

10 

11 

Arizona which owns and/or operates or formerly own~~ and/or operated a facility located 

at 814 West Jefferson Street in Phoenix, Arizona at the time hazardous substances were 
,• ; ,, . 

disposed at the facility. 

12 46. Defendant Auto Safety House, LLC. is a Ihnited liability company 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

il' < 

domiciled in the State of Delaware whi~h,\vpile doing business under the name of Auto 
i· · .. " 

Safety House, owns and/or operates or formerly owned and/or operated a facility located 

at 2630 West Buckeye Road:in,Phoenix, Arizoo~ at the time hazardous substances were 
;"; _/ .- 1q, : ' 

; < : ' ~ ' ' : ~ f 

disposed at the faciliW~. . . , 
;~,~~ri:p. ':h. .; 

47. Defendai1f:I3Pl's cYHnder Head Service, Inc. is a corporation domiciled in 
,;~~~;;;, ,;:rq~:;~L;H;',~,... i ·: 

the State of Arizona which owns and16'top(:;futes or formerly owned and/or operated a 
~i:nt;:,-:~:. z,t::tn~~;~, ·i;~HtL ·" 

facility located at 1620:,So,l;lth 27tl1Avenue in Phoenix, Arizona at the time hazardous 
;;~~ttr . ~(~L 'qJ:;!;, 

substan'ces:were disposed'a~~he faci'Iity. 
t i;; \: H ; t ; ~; ; l 

48. 1!Pefendant HO'tsum Bakery, Inc. is a corporation domiciled in the State of 
,.~ ·;·:~~. ;;~~ 

Arizona which owns}nd/gfoperates or formerly owned and/or operated a facility located 

at 408 South 23rd Averllle in Phoenix, Arizona at the time hazardous substances were 
,; 

disposed at the facility. 

25 49. Defendant International Window- Arizona, Inc. is a corporation domiciled 

26 in the State of California which owns and/or operates or formerly owned and/or operated a 

27 facility located at 2121 South 15th A venue in Phoenix, Arizona at the time hazardous 

28 substances were disposed at the facility. 
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1 50. Defendant Jaquay's Equipment Company owns and/or operates or formerly 

2 owned and/or operated a facility located at 1219 South 19th Avenue in Phoenix, Arizona 

3 at the time hazardous substances were disposed at the facility. 

4 51. Defendant J. T. 's Diesel Repair, Inc. is a corporation domiciled in the State 

5 of Arizona which owns and/or operates or formerly owned and/or operated a facility 

6 located at 717 North 21st Avenue in Phoenix, Arizona at the time hazardous substances 

7 were disposed at the facility. 

8 52. Defendant Manco, Inc. is a corporation domiciled in the State of Arizona 

9 which owns and/or operates or formerly owned and(oroperated a facilityJocated at 1738 
'J' I> 

10 West Lincoln Street in Phoenix, Arizona at the ti~e hazardous substances Wyre disposed 
' ·,;r 

11 at the facility. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

,,, 
53. Defendant Milum Texti)e Services Co. is a·corporation domiciled in the 

State of Arizona which owns and/or ~;~ta1e~;or formerly ~~ned and/or operated a facility 
: ( : ~ ; ; ; _, ' f ; ' : . . 

located at 5925 West Monroe Street in Piioenix,'Arizpna at the time hazardous substances 
I 

were disposed at the faci,lity~ 1 ,,,, , 

,:/i~izH~~:nHt~~;, ;:: ,' 

54. Defend;tht Opti~q, Inc. is a corporation domiciled in the State of Arizona 
,:i;~~L~··h '.~:i ~-

which, while doing bu~i~~~s un4~(the name of 6ptifab, Inc., owns and/or operates or 
'r;i~:~;l ,~;-~:~ Hn; ~, ;:.}, . , 

formerly owned.anq/or operat~q facilitieSiqcated at 1550 West Van Buren Street and 
. : '' : ,_ .' ' 

1554 WeSt Van Bu~en,Str~et in Phoenix, Arizona at the time hazardous substances were 

disposed\~ the facility.,., .. ·,,: 

55. , QeJendant Peh~ke Truck Leasing Corporation is a corporation domiciled in 

the State of Dela\Vare which,' while doing business under the name of Penske Truck 
;~{~~~:~.f:l:' 

Leasing Company L.Pi('owns and/or operates or formerly owned and/or operated a facility 

located at 5524 West Buchanan Street in Phoenix, Arizona at the time hazardous 

substances were disposed at the facility. 

26 56. Defendant Phoenix Heat Treating, Inc. is a corporation domiciled in the 

27 State of Arizona which owns and/or operates or formerly owned and/or operated a facility 

28 
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1 located at 2405 West Mohave Street in Phoenix, Arizona at the time hazardous substances 

2 were disposed at the facility. 

3 57. Defendant The Procter & Gamble Manufacturing Company is a corporation 

4 domiciled in the State of Ohio which owns and/or operates or formerly owned and/or 

5 operated a facility located at 2050 South 35th Avenue in Phoenix, Arizona at the time 

6 hazardous substances were disposed at the facility. 

7 58. Defendant San Joaquin Refining Co., Inc. is a corporation domiciled in the 

8 State of California which owns and/or operates or formerly owned and/or operated a 

9 facility located at 131 South 57th Avenue in Phoenix,-Arizona at the time hazardous 

10 substances were disposed at the facility. 
. . . 

11 59. Defendant Times Fiber Communicatioi'ls,_ In~As a corporation domiciled in 
> i.J:",,:f> 

12 the State of Delaware which owns and/or operates or fbrtnerly owned and/or operated a 
; ~ I ! : ~ , , - ; 1 ~ ! t , 

13 facility located at 4648 West Van Burea~Sljteet in Phoenix, Arizona at the time hazardous 
~ • 1 : : ; i ~ ;' ' 

14 substances were disposed at the facility. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

f ~. ' 

60. Defendant 1):~~con Lines is a <;()rporatioh do~iciled in the State of 
;)hqd;;~~;~~!i ,' :: 

California which ow.nf~nd/~;'6p~rates or fonherly owned and/or operated a facility 

located at 3839 WestB~ck~ye R~~d in Phoenix[lArizona at the time hazardous substances 

were dispose4_at ttl~ ,facilitY. :·. ·· '' ·' 

6 f. Defend~~ Praxair', I11c .. ("Praxair") is a corporation domiciled in the State of 
f;;~~iL :~i:rfL ~·i·~,:t 

Delaware'~hich owns and{qr operates or formerly owned and/or operated a facility 
t' ]_ ') • 

located at 1 b21:t:Jorth 22nd:Avenue in Phoenix, Arizona at the time hazardous substances 

were disposed at'tn~facilit/ Praxair is the successor-in-interest to Treffers Precision, Inc. 

62. Defendant Tri-Star Quality Metal Finishing, Inc. owns and/or operates or 

24 formerly owned and/or operated a facility located at 5144 West McKinley Street in 

25 Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

26 63. Defendant Honeywell International, Inc. is a corporation domiciled in the 

27 State of Delaware which owns and/or operates or formerly owned and/or operated 

28 facilities located at 2739 East Washington Street, 2801 East Washington Street, 149 South 

14 



1 27th Street, 202 South 27th Street, and 3401 East Air Lane in Phoenix, Arizona at the 

2 time hazardous substances were disposed at the facilities. 

3 64. Defendant D-Velco Manufacturing of Arizona, Inc. is a corporation 

4 domiciled in the State of Arizona which owns and operates a facility located at 401 South 

5 36th Street in Phoenix, Arizona at which hazardous substances have been disposed. 

6 65. Defendant Phoenix Industrial Properties, Inc. is a corporation domiciled in 

7 the State of Delaware which owns a facility located at 3027 East, Washington in Phoenix, 

8 Arizona at which hazardous substances have been disposed. 

9 66. Defendant Phoenix Manufacturing, Inc. is a corporation domiciled in the 

10 State of Arizona which formerly operated a facility located at 1601 East Madison Street in 

11 Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

12 67. Defendant Gannett Co.,Jnc. is a corporation domiciled in the State of 
' " 

13 Delaware which, while doing business urtder,the name of Phoenix Newspapers, Inc., 

14 formerly owned and operated a facility located 'atl20 East Van Buren Street in Phoenix, 
; ; ; ~ . ' 

15 Arizona at the time hazardOt1S, ;substances were. disposed at the facility . 
. ~f if;~::uL-i~ 'ii' 

16 68. Defendaiii Laundcyi~ Cleaners Supply, Inc. is a corporation domiciled in 
:'.: ~:, . H '~; 

17 the State of Arizona wlii:oh. own{And/or operate~ or formerly owned and/or operated a 

18 

19 

20 

21 

22 

23 

facility located at4120 Easd~J~dis6'itsti-eetiti'Phoenix, Arizona at the time hazardous 
~:~~(:$ :L~).::;$~~;;;~L. ···td~;, , 

substan.?~· were dispos~fl f!.t the fa~ility. 

's<Jl;);, Defendantt~c Co~g~~tion is a corporation domiciled in the State of 
'i':>, ;:;·: ' ' 

Delaware w'11ich owns and/~r operates or formerly owned and/or operated a facility 
. I : ' : ~ 

located in the east~ portio~ of Phoenix, Arizona at the time hazardous substances were 
' ' 

disposed at the facilitf( 

24 70. Defendant BOC Edwards, Inc. ("BOC Edwards") is a corporation domiciled 

25 in the State of Delaware which owns and/or operates or formerly owned and/or operated a 

26 facility located at 3027 East Washington Street in Phoenix, Arizona at the time hazardous 

27 substances were disposed at the facility. BOC Edwards is the successor-in-interest to 

28 Kachina Labs and the Joray Corporation. 
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71. Defendant ArvinMeritor, Inc. is a corporation domiciled in the State of 

2 Nevada which owns and/or operates or formerly owned and/or operated a facility located 

3 at 500 South 15th Street in Phoenix, Arizona at the time hazardous substances were 

4 disposed at the facility. 

5 72. Defendant AdobeAir, Inc. is a corporation domiciled in the State of 

6 

7 

8 

9 

Delaware which owns and/or operates or formerly owned and/or ()perated a facility 
' 

located at 500 South 15th Street in Phoenix, Arizona at the time .hazardous substances ',' ,, '. 

were disposed at the facility. 

73. 
_H,f ' ·:. ;,, 

Defendant Cooper Industries, LTD is l}''Cotporation domicf.led in Bermuda 
,:;' ., ' 

\ ' : ~ l ; ' ' 

10 which owns and/or operates or formerly owned#ri~or operated a facility locf}ted at 500 

11 South 15th Street in Phoenix, Arizona at the time'h~zar:~ous'substances were disposed at 

12 the facility. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

74. Defendant Baker Metal Ptotlt~ct~, Inc. is a corporation domiciled in the State 
> ' ' ~ ~ ' • • 

of Texas which owns and/or operates or fo.rmdrtfowned and/of:~perated a facility located 
; '> .:\;'\ 

at 1601 East Madison Street in Phoenix, Ariz on~ 'at th~ 'titrie hazardous substances were 

disposed at the facility( '!' i!;;~;i ,
1 

t :';~~1~!:; 'HH ·r;_ .-

75. Defendant.Sheet N[¢tal FabricatingSpecialists, LLC. is a limited liability 
;iff~H·. ,::!l!H\i~i~f;:;,~,, . ,,J,· 

company d,?;~ic~~ffd:~the St~f~:?fArhd}n2i("Wlilch owns and/or operates or formerly 

owned .andlor oper~f~dl~Jaciliif,~qcated at 1601 East Madison Street in Phoenix, Arizona 
-:o'~ 'q:'~:· '11'~L. ,' 

at tht:"~ifu'~;h,~zardous sub~~ces ~~~{disposed at the facility. 
' , : : .- r 1 ; ; ; ~ • 

76. ' il)e,fendant Fro~hauf is a foreign corporation domiciled in the United 
~qqLh :;~~ 

Kingdom which o~ anq.{pr operates or formerly owned and/or operated a facility 
,;~~:~~~f;f~rr~ 

located at 1616 East Uiiicoln Street in Phoenix, Arizona at the time hazardous substances 
i1' 

were disposed at the facility. 

77. Defendant Nucor Corporation is a corporation domiciled in the State of 

26 Delaware which formerly owned and operated a facility located at 3536 West Osborn 

27 Road in Phoenix, Arizona at the time hazardous substances were disposed at the facility. 

28 
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1 78. Defendant Coming Incorporated ("Coming") is a corporation domiciled in 

2 the State ofNew York which formerly owned and operated a facility located at 3536 West 

3 Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at the 

4 facility. Coming is the successor-in-interests to its wholly owned subsidiary Components 

5 Incorporated. 

6 79. Defendant ELM Properties, L.L.C. ("ELM Properties~') is a limited liability 

7 company domiciled in the State of Arizona which owns and operates a facility located at 
. ' 

8 3540 West Osborn Road in Phoenix, Arizona to which ha~ardous substances were 

9 disposed at the facility. ELM Properties is the succes~or-"in..:intereststo C,harles G. May; 

10 May Industries, Inc.; May Welding and Machine; and Estella Lyvon May. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

80. Upon information and belief, 6efen~arltL,en~te U. Pincus is the Trustee of 

the Pincus Family Trust. The Pincus family Trust o~ds':apd/or operates or formerly 
:j~:;f~: 't~~;Hr 

owned and/or operated a facility locate(fa't,3536 West OsborliRoad in Phoenix, Arizona 
l : ; < ' ~ ' < 

at the time hazardous substances were disposed;d{tbefacility. 
' I l ' A ; : ~ f { ; 

I f - : ~ , , : , ~ ; ; ; ~ l , ; 

81. Defendant ,Eugyi1e R. Perri is a r~sident ofthe State of Arizona who 
,p;~h~nlntt~:. '" 

formerly owned ando~~rated'~:facility located at 3536 West Osborn Road in Phoenix, 
~ ' : ; • < i ' ' : \ . 

Arizona at the time hizardous substances were 'disposed at the facility. 

82. [)efendant T~~$g~~n:Ah~e1s,'L.L.C. is a limited liability company 

domiciled'i~ the St~ie;~ff\riz~ri~Fhich owns and operates a facility located at 3536 West 

Osborri ~~ad in Phoeni~,Pi:pzonato~hich hazardous substances were disposed at the 
•;: 

21 facility. 

22 83. Def~bdant C:~it)ital Liquidations, L.L.C. is a limited liability company 
i t '< ' ~ ' : i -> 

23 domiciled in the State :Of Arizona which owns and/or operates or formerly owned and/or 

24 operated a facility located at 3536 West Osborn Road in Phoenix, Arizona at the time 

25 hazardous substances were disposed at the facility. 

26 84. Defendant Century Wheel & Rim Corporation is a corporation domiciled in 

27 the State of California which owns and/or operates or formerly owned and/or operated a 

28 
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facility located at 2930 West Osborn Road in Phoenix, Arizona at the time hazardous 

2 substances were disposed at the facility. 

3 85. Defendant United Parcel Service, Inc. is a corporation domiciled in the State 

4 of Ohio which owns and/or operates or formerly owned and/or operated a facility located 

5 at 3150 West Osborn Road in Phoenix, Arizona at the time hazardous substances were 

6 disposed at the facility. 

7 86. Defendant Southwest Roofing owns and/or opy,rllt(!s or formerly owned 

8 and/or operated a facility located at 3150 West Osborn Road in Phoenix, Arizona at the 

9 time hazardous substances were disposed at the fa~ilitY. · 
10 87. Defendant Fedmart, while doing business under the name ofSunbelt, owns 

11 and/or operates or formerly owned and/or operat~d a facilitY located at Grand Avenue and 

12 Osborn Road in Phoenix, Arizona at the time hazardous substances were disposed at the 

13 facility. 

14 88. Defendant URS Southwest, Inc. C'URS~') is a corporation domiciled in the 

15 State of Illinois which, whilt1 doing business unaer the rtafue of Shamrock Towing, owns 
; f ::; <. q '_l ~;; i ~ t 

16 and/or operates or forrilerly owri~d and/or operated a facility located at Grand Avenue and 
. ' li·" 

17 Osborn Road in Phoeni~; A,rizot;l~ ~t the time h~zardous substances were disposed at the 

18 

19 

20 

21 

22 

23 

facility. . . •. ;. , · ··• 

89;; . Defe~dhlit Will~g~~:M,anufacturing, Inc. ("Wilmore Manufacturing") is a 
i ' [ ' f : ! ~ ~ i i ' 

corponitioJil.domiciled in the. State of Arizona which owns and/or operates or formerly 

owned and/or·operated a fadility located at 3030 North 30th Avenue in Phoenix, Arizona 

at the time hazardous substances were disposed at the facility. Wilmore Manufacturing is 

the successor-in-inte~~st 't~ Mogul Corporation. 

24 90. Defendant Osborn Products, Inc. is a corporation domiciled in the State of 

25 Arizona which formerly operated a facility located at 3632 West Clarendon in Phoenix, 

26 Arizona at the time hazardous substances were disposed at the facility. 

27 

28 
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1 91. Defendant Magic Metals and Fabrication formerly operated a facility 

2 located at 3632 West Whitton Avenue in Phoenix, Arizona at the time hazardous 

3 substances were disposed at the facility. 

4 92. Defendant Redline Auto Parts owns and/or operates or formerly owned 

5 and/or operated a facility located at 3632 West Whitton Avenue in Phoenix, Arizona at 

6 the time hazardous substances were disposed at the facility. 
( 

7 93. Defendant PMI Industrial Property, L.L.C. is a limited liability company 
. ; ' d ~:' 

8 domiciled in the State of Arizona which owns and/or operates orfonnerly owned and/or 

9 operated facilities located at 3625 West Clarendon A.J~nue and 3707 West Clarendon 
' ' < • ' ~ ; 

10 Avenue in Phoenix, Arizona at the time hazardou$'substances were dispo~
1

bd at the 
,,,, ·;i: . ; ; 

11 facilities. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

94. Defendant Precise Metal Products Co. is <{corporation domiciled in the 
' ' ' t [ ; ; ~ ~ ; ' 

State of Arizona which, while doing busine.ss:under the narries ofParaflex Tool & 

Machine Co.; Precision Marking; Paint Spray;~trlc.; and Perigee Metal Spinning, owns 
' 

and/or operates or formerly<>wned and/or operated a faciiity located at 3839 North 39th 
,;i:~·r,· \~\;~~i.. . q 

A venue in Phoenix, .Arizona at :iii~ time hazardous substances were disposed at the 

facilities. 

95 ... pefendant GHtSpu; Exhibits owns and/or operates or formerly owned and/or 
' i ' ' ; 1 : ~ ; ' ; ' " ' " ; 

operat~q facilities locat~~at 384d)Vest Clarendon Avenue, 3842 West Clarendon Avenue 

and 3 846 West Clarendorr:]~venue iii Phoenix, Arizona at the time hazardous substances 

were dispo~~<i at the faciliti~~. 
j_., ; ,, 

96. D~tJP:<iant Ogeral Electric Company is a corporation domiciled in the State 
!i P: L ( ~, ~:. 

of New York which 'q-\Ytis and/or operates or formerly owned and/or operated a facility 

located at 3 840 West Clarendon A venue in Phoenix, Arizona at the time hazardous 

substances were disposed at the facilities. 

97. Defendant Triad Trucking Company owns and/or operates or formerly 

27 owned and/or operated a facility over the North Canal Plume Water Quality Assurance 

28 
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1 Revolving Fund Site in Phoenix, Arizona at the time hazardous substances were disposed 

2 at the facility. 

3 98. Defendant DJM Construction, Inc. is a corporation domiciled in the State of 

4 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

5 at 3 720 West Whitton A venue in Phoenix, Arizona at the time hazardous substances were 

6 disposed at the facility. 

7 99. Defendant Redburn Tire Company is a corporation domiciled in the State of 

8 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

9 at 3 801 west Clarendon A venue in Phoenix, AriZOJ;la at the time hazardous substances 

1 0 were disposed at the facility. 

11 100. Defendant F &B Mfg. Co. is a corpoditi,on d()miciled in the State of Illinois 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

which operates a facility located at 4316 North 39th Avenue in Phoenix, Arizona at which 

hazardous substances have been dispoi6d;r:·:,, ,, ,.' 

101. Defendant Milado Filco Arid~~s6h Tiyst owns aijdl~r operates or formerly 
~·L ,di'-. f;~~::!~~:,.;-,) 

owned and/or operated afa,()UiiT located at 4316'North 39tnAvenue in Phoenix, Arizona 
,; n;r;rf~;F: >'' ; 

at the time hazardous•s~bstan'b'd1were dispos&l at the fa~ility. 
cH!;:;;,. ,• jl 1 

102. Defend~nf~yram~~In,dustries, Imki's a corporation domiciled in the State of 
'~P:;:: dH~H!~t;fl~i't'-·· ... 

Delaware w,h,icll;~'YI?-5. and!of·~perates:6t1qhilierly owned and/or operated a facility 
,~,-' "';;o.i<~i;~f: ·q.r; 

103., 'befendant Intefmountain Wood Products, Inc. is a corporation domiciled in 

the State ofUtahW,hich, 'Yhi1e doing business under the name of Intermountain Lumber 
J ~ n ~ . ; [:. 

Co., owns and/or operates or formerly owned and/or operated a facility located at 4330 

North 39th A venue in Phoenix, Arizona at the time hazardous substances were disposed at 

the facility. 

26 104. Defendant M & S Enterprises is a corporation domiciled in the State of 

27 Arizona which owns and/or operates or formerly owned and/or operated a facility located 

28 

20 



at 4330 North 39th Avenue in Phoenix, Arizona at the time hazardous substances were 

2 disposed at the facility. 

3 105. Defendant Conger Northwest, Inc. is a corporation domiciled in the State of 

4 Oregon which, while doing business under the name ofTarr, Inc., owns and/or operates or 

5 formerly owned and/or operated a facility located at 4115 West Tumey Avenue in 

6 Phoenix, Arizona at the time hazardous substances were dispose<;lat the facility. 

7 106. Defendant Hill Brothers Chemical Company i~ ~'bprporation domiciled in 

8 the State of California which operates a facility located at~450 N~ 42nd Avenue in 

9 Phoenix, Arizona at which hazardous substances have been disposed. · 

10 107. Defendant BPGraphics, Inc. is a COtPoration domiciled in the State of 

11 Arizona which, while doing business under the names qf B,PGraphics; BP Graphics & 
(t' 

12 Screenprint, and Billboard Poster, owps and/or operates or formerly owned and/or 

13 operated a facility located at 3940 Wes~'-h1ontecito in Phoelli~ Arizona at the time 

14 hazardous substances were disposed at th'e facilitY~. 

15 108. Defendant Layke, Incorporated is a corporation domiciled in the State of 
~ ~::; ·'>;q ; ' ·~ 

16 Arizona which owns artdlor o~~rates or formedy owned and/or operated a facility located 
> l :: qi ~ }',- ; ii ~ : ' 

17 at 3330 West Osborn Road. in Phoenix, Arizona· at the time hazardous substances were 
> t: q ~;;' '1• ' 

18 disposed at th~;facility. ·· d:,. 
;'i~·~-· ;;c~;;:~·!f~\!-; ;,;L:, 

19 1 (}9. Defendtttit!Maricopa:County is a political subdivision of the State of 
' , L;; :; . : ;t, ; ~ q! ~ t: i ' 

20 Ariz6mhvh~ch owns and'ciperates facilities located at the Phoenix Tank Farm and 320 
; • ' ~ • • ' ' 0 ~ 

21 West Lincolrl Street in Phoe~ix, Arizona, at which hazardous substances have been 

22 disposed. Pursuahtto A.R:S·. § 12-821.01, Maricopa County was provided RID's Notice 

23 of Claim on or abo~t1 April29, 2009. On May 8, 2009, Maricopa County notified RID 

24 that Maricopa County would not investigate the claim. 

25 110. Defendant Maricopa County Community College District is a public 

26 educational institution funded by the State of Arizona and located throughout Maricopa 

27 County which owns and/or operates or formerly owned and/or operated a facility located 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

at 621 North 7th A venue in Phoenix, Arizona at the time hazardous substances were 

disposed at the facility. 

111. Defendant City of Phoenix is a political subdivision of the State of Arizona 

which owns and/or operates facilities located at 4019 W. Glenrosa Avenue, 3401 East Air 

Lane, 111 South 34th Street and 2801 East Air Lane in Phoenix, Arizona, at which 

hazardous substances have been disposed. Pursuant to A.R.S. § ,12..:821.0 1, the City of 

Phoenix was provided RID's Notice of Claim on or about Apt;il29, 2009. On July 23, 

2009, the City of Phoenix denied RID's claim. 

112. Defendant United States DepartmentofEbe.rgy is an ag~ncy ofthe United 

States responsible for the Western Area Power_Ad~inistration which owns-~nd/or 

operates or formerly owned and/or operated a faci11tyiocated'at 615 South 43rd Avenue at 

the time hazardous substances were disposed at the facility. 

113. Defendant United States Odpartment of Defense is an agency of the United 

States responsible for the United States Air Fo~be wh,ich formerly owned and/or operated 

a facility located at 111 South) 4th Street at the time hriirirdous substances were disposed 
~ ' ' - . ' 

at the facility. 

114. Defendani~ Black dorporations 1 "-TOO and White Partnerships 1 - 100 are 

entities which own and/o; dper~te:~rfdrrileriY:owned and/or operated facilities in and 
> ~ ' - ' • ; ' - ' ' ' ' \ 

around the western pO'rtion of Phoenix, Arizona at the time hazardous substances were 
:) ' .,, ' 

disposecl~t the facility. RIJ) will se~R leave of the Court to amend this Complaint upon ., ' ,,,, ' 

ascertaining thetrue identiti~s of Defendants Black Corporations 1 - 100 and White 

Partnerships 1-l:OQJ',, ;/ 
''•' 

: ; - ; ~ : 

115. Each D~ftndant is a "person" as defined in Section 101 (21) of CERCLA, 

42 U.S.C. § 9601(21). 

COUNT ONE 

(CERCLA) 

27 116. RID is the owner and operator of a series of groundwater wells located in 

28 the western portion of Maricopa County, Arizona. RID operates and maintains the 
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1 groundwater wells for the purpose of providing water to public and private entities and 

2 individuals in the western portion of Maricopa County, Arizona for industrial, agricultural 

3 and residential uses. 

4 117. Each Defendant owns and/ or operates or formerly owned and/ or operated a 

5 "facility" as defined in Section 101(9) ofCERCLA, 42 U.S.C. § 9601(9). 

6 118. Each Defendant by contract, agreement or otherwise'arranged for disposal 

7 or treatment, or arranged with a transporter for transport for disposal or treatment, of 

8 hazardous substances owned or possessed by each such Defendant, or by some other 

9 person, at the facility owned and/ or operated or formerly owned and/ or operated by each 

1 0 such Defendant. 

11 119. There has been a release or threatenedrelease'ofone or more hazardous 

12 substances from each facility owned and/or operated or formerly owned and/or operated 

13 by each such Defendant. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

120. 
; > : ~ ~ : ~ : ~ \ ; t \ . : ; < ;< 

The hazardous substances which hav~ peen released or threatened to be 

released from the facilities ·ow,l)ed and/or operated or forrhefly owned and/or operated by 
,rr_iJ'}:~~~:;HdL ·;: , 

the Defendants have irifiltrated w:and contaminated or threaten to infiltrate and 
;1.:,;nr!i:-,, ,F f 

contaminate the groundWa~er UI"\Qerlying Maricopa County, Arizona, and in which the 
-, ::~~:~;;J;h 

RID well field is located. 
',; ," :';it:;q:;;: : . . 

, h~ 1. As a restdt of the r~leases or threatened releases of hazardous substances 

from the'(~pilities owned;~~d/or op~r~ted or formerly owned and/or operated by the 

Defendants',.df:a,s a result ofthe disposal of hazardous substances arranged by the 

Defendants, RID'~~~ incurred necessary costs of "response" as defined in Section 101 (25) 
; <; f ~' 1 ~ t i' 

ofCERCLA, 42 U.S'.(};§ 9601(25). 
' 

24 122. All costs of response borne by RID have been incurred consistent with the 

25 National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F .R. Part 300 

26 (the "NCP"), or incurred not inconsistent with the NCP. 

27 123. Each Defendant is jointly and severally liable under Section 107(a) of 

28 CERCLA, 42 U.S.C. § 9607(a), for the response costs RID has incurred, and each 

23 



1 Defendant is jointly and severally liable for all future costs RID may incur that are not 

2 inconsistent with the NCP. 

3 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

4 against the Defendants, and each of them, as follows: 

5 A. For the costs RID has incurred responding to the releases or threatened 

6 releases of hazardous substances from the facilities owned and/or operated or formerly 

7 owned and/or operated by the Defendants, with interest from th.e date of expenditure; 
i ·: ', 

8 B. Declaring each Defendant jointly and severally liable for all future costs 

9 RID will incur in responding to the releases or threatened. releases ofhazardous 

10 substances from the facilities owned and/or operated or formerly owned and/or operated 

11 by the Defendants; 

12 c. For RID's reasonable cq~ts and attorneys' f~es incurred as a result of having 

13 to bring this action; and 

14 

15 

16 

17 

18 

D. For such other and further relief a~ th¢ Court deems just and proper. 
" 

COUNT TWO 
:'" ' i! > ~ ~: > 

(Quasi Cont;tact, Unjust Enrichment, Restitution) 
; : i;: n~: t ~ ~ ~.; \ _ 

124. RID reiriddrporates:and realleges Paragraphs 1 through 123, inclusive. 
~;;}~:·, ,;:~;;.H;;·;>,_ . ;· 

125 .. .[)~fe~dants lia4:~d'cgh~iliil¢,~9 have a duty under 42 U.S.C. §§ 9601 et seq. 
1-, ' ., '., ''• 

19 and un<i~t'Federal ancCArizon~ state common law to respond to the releases or threat of 
:~1I!fr. ;;~~: : '- ;;· ~, ; · 

20 releases 'o( hazardous sub'st:allces from the facilities owned by Defendants. 
'; 1:} .· f ~. ' •• 

21 126. 'run has performed the duty of Defendants by supplying services 
·, ,•, 

22 immediately nece~sary to sabsfy the requirement of public health and safety. Such 

23 services include, in addltion to responding to the release or threatened release of 

24 hazardous substances from the facility owned and/or operated or formerly owned and/or 

25 operated by Defendants, the employment of attorneys and consultants for the purposes of 

26 negotiation with the United States Environmental Protection Agency and the Arizona 

27 Department of Environmental Quality with respect to the investigation, development, 

28 design and implementation of effective response actions. 
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1 127. RID's performance of services described in Paragraph 126 has conferred 

2 benefits on and unjustly enriched Defendants. 

3 128. Defendants are individually and or jointly liable to RID for the value of 

4 benefits conferred on them by RID pursuant to Federal and Arizona State law. 

5 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

6 against the Defendants, and each of them, as follows: 

7 

8 

A. 

B. 

For the value of services performed by RID; , ; 
i ,, 

For a declaration that Defendants will be lia1He for services which may be 

9 provided by RID in the future; 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

c. For RID's reasonable costs and att~{peys' fee,s incurred as a result of having 
;,, ql~t;; ' '. 

iH, to bring this action; and 

For such other and further relief as the Cotitt deems just and proper. 
;'·~ - < 

D. 

coib'NT THREE 

(NIJ~sah~e) , 

129. RID reincorpqratt:s and reall6g~~~Paragraphs 'f through 128, inclusive. 
,, ' >' 

' ' ~ _, " • • ' ; r ; : ~ ; • ' ~ 

130. As a result oftheit'actions, Defendants have caused an unreasonable 
,'<r.>;, ·!n: l:. 

invasion of, interference with and impairment of RID's beneficial use and enjoyment of 

its wells, thereby ~ausing JtiJ) in~o~teniense; annoyance, impairment of use, interference 
• • I 

with enjoyment, andbt4ez:injufy.':J;'his unreasonable invasion of, interference with and 
,. .,, ,, t 

? ~ • ' ~ ' ' ? ; ~ ' 

impairment of RID's beneficial use and enjoyment of its property continues to this day. 
. ': ~F;l: 

131. 'p~fendants' ~nduct is injurious to health and interferes with the 
• ' > ~ - ' ' ' 

comfortable enjd~e,!lt ofJite or property by an entire community. 
"·Hrn;q:r;~ 

132. DefendiWtS' conduct constitutes both a public and private nuisance under 

Arizona State law. The nuisance and injuries caused thereby are substantial, tangible, 

continuing and both temporary and permanent. The continuation of such conduct 

threatens irreparable harm to RID property. 

WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

against the Defendants, and each of them, as follows: 

25 



1 A. For the amount of damages to RID property in an amount to be proven at 

2 trial; 

3 

4 

B. 

C. 

For a mandatory injunction directing Defendants to abate the nuisance; 

For RID's reasonable costs and attorneys' fees incurred as a result of having 

5 to bring this action; and 

6 

7 

8 

D. For such other and further relief as the Court deems just and proper. 

COUNT FOUR 

(Trespass) 

9 133. RID reincorporates and realleges Paragraphs 1 through 132, inclusive. 

10 134. Defendants' actions have resulted and continue to result in the release of 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

hazardous substances and have caused and will continue to• cause an actual physical 

invasion of and interference with RID) property interests;, This actual and physical 
, H ~:;, 0. c: ~. , . 

invasion of and interference with RID'spri{)p~fo/ is ongoing'cmd continues to this day. 
~ t' '~;. <; c'; t < '~ 

13 5. Defendants have known that the haz;m.dous substances deposited in RID's 
, ·~. , < l. . ... r .. ; . ~ 

wells have resulted in or "f9;~J!p.stantially cet1;aiii to resul~;in an actual and physical 
,.;Pt'~ ~·qtHnrL ·n, , 

invasion of or interfe;~~pce witli~D's propertyl interests, and thus have continued their 
.t:H:~;;tit~ ;~;~: 

intentional and/or negligent conduct. 
·:~~iftL o::~~i~Lntc:H·{\:, . ;. ' 

136 .. • ,ThiS·{l~tual ancf'~pysical irivas.ion of and interference with RID's wells has 
, - ; ' ~ ,• ' - ' : . . . " . ; ; 

::· . ,-t;;~;-;~l ~ ~;t~ 

occurred and continues:to occur Without permission, authority or consent from RID. The 

presenc~:P,f1~hese hazar~6~s·~ubst~~des,constitutes a trespass under Arizona State law. 
" -; ' ~ ; ~ -" ~ :_ : - ; 

137. ,: The trespass and damages caused thereby are substantial, tangible, 
l : : : ! ~ ; 

continuing, both1 teinporary'~nd permanent, and threaten irreparable harm to RID's wells. 

23 138. By reasdrt bfthe foregoing conduct of Defendants, RID is entitled to 

24 equitable relief, including, but not limited to, and injunction requiring Defendants to abate 

25 their dangerous conduct, remediate all contaminated properties, and to pay all costs 

26 associated with quantifYing the amount of remediation. 

27 WHEREFORE, Plaintiff Roosevelt Irrigation District requests entry of Judgment 

28 against the Defendants, and each of them, as follows: 

26 



1 A. For the amount of damages to RID property in an amount to be proven at 

2 trial; 

3 B. For a mandatory injunction directing Defendants to abate their dangerous 

4 conduct; 

5 C. For RID's reasonable costs and attorneys' fees incurred as a result of having 

6 to bring this action; and 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D. For such other and further relief as the Court deetlls just and proper. 

RESPECTFULLY SUBMITTED this __ day ofAugusi; 2009. 

2140517/21982-0001 

By ____________________________ _ 

27 

David P. Kimball, III 
StuartS. Kimball 

· ·is?5.East Camelback Road 
. Phoenix:; Arizona 85016-9225 
Attorneys for Plaintiff Roosevelt 

Irrigation District 



AGREEMENT TO CONDUCT WORK 

This Agreement, pursuant to A.R.S. § 49-282.05, made and entered into the day 
and date indicated below, by and between the Arizona Department of Environmental 
Quality ("ADEQ" or the "State") and the Roosevelt Irrigation District ("RID"), 
collectively referred to as the Parties, 

WilNESSETH: 

WHEREAS, ADEQ has determined that releases or threatened releases of hazardous 
substances have occurred within the meaning of A.R.S. § 49-201, resulting in 
groundwater contamination thathas impacted multiple RID water supply wells which 
may present an imminent and substantial endangerment to the public health, welfare or 
the environment within the West Van Buren WQARF Site (the "Site"); and 

WHEREAS, the Site; was placed on the WQARF Registry on November 13, 1987; and 

WHEREAS, anyone may, by written agreement with ADEQ, conduct all or a portion of 
an Early Response Action ("ERA") and Feasibility Study ("FS") at the Site pursuant to 
ARS §§ 49-282.05 and 49-287.03; and 

WHEREAS, the Parties desire that the RID conduct the ERA and the FS (collectively the 
"Work"), pursuant to this Agreement and have entered into this Agreement to establish 
the Work to be conducted by the RID; and 

WHEREAS, the RID will submit an Implementation Plan ("Plan"), setting forth the 
Work to be performed and a schedule for submitting detailed Work Plans to conduct the 
Work for ADEQ review and approval; 

NOW THEREFORE, in mutual consideration ofthe promises, conditions and obligations 
contained herein, the sufficiency of which is hereby acknowledged, the Parties hereto 
agree as follows: 

1. Authorization. Each undersignedrepresentative of the Parties to this 
Agreement certifies that he/she is fully authorized to enter into the terms of this 
Agreement and execute and legally bind such party to this Agreement. 

2. Recitals and Exhibits. The Recitals and Exhibits are a material part of this 
Agreement and are incorporated herein. 

3. Remedial Action. The RID agrees to conduct all Work under the 
approved Plan. All results, data and information obtained by the RID, its agents or 
contractors, from the Work undertaken pursuant to this Agreement, shall be promptly 
submitted to ADEQ. All Work conducted by the RID shall be performed in accordance 
with rules adopted under A.R.S. § 49-282.06. 



4. Work Plan. The RID shall prepare and submit Work Plans detailing the 
Work to be conducted. Once submitted and approved by ADEQ and when adequate 
funds are available from potentially responsible parties or cost recovery actions, the 
Work Plans shall become an enforceable part of this Agreement. 

5. Additional Work. After receipt of the results, data and/or information 
provided by the RID to ADEQ pursuant to the Plan, the Parties shall meet to discuss and 
agree on any additional work that needs to be performed and the RID shall amend the 
Plan or Work Plans to include any agreed upon additional work and shall proceed under 
this Agreement. 

6. Termination. This Agreement shall terminate upon fmal approval by 
ADEQ of the Work conducted by the RID under this Agreement. ADEQ's final approval 
of the Work shall not be unreasonablywithheld or delayed. However, ADEQ may 
terminate this Agreement upon 10 days notice if, in its sole determination, the RID fails 
to perform under this Agreement. 

7. Reservation of Rights. The Parties agree that the RID liability, if any, 
under the Water Quality Assurance Revolving Fund ("WQARF") statutes or any other · 
federal or state law or regulation is not resolved by this Agreement. This Agreement 
does not encompass issues regarding violations, releases, contamination, sources, 
operations, facilities or processes not expressly covered by the terms of this Agreement. 
Except as otherwise provided herein, this Agreement is without waiver or prejudice to the 
rights of the State of Arizona or the RID under any federal or Arizona environmental 
statute or rule with regard to such issues. The RID, by entering into and conducting 
Work under this Agreement, does not admit any liability under WQARF or any other 
law. 

Nothing under this Agreement shall bar the RID or ADEQ from using information 
generated by or relating to the Work conducted under this Agreement for any other 
purpose in any separate proceeding including, without limitation, supporting any position 
taken in any later allocation proceeding. 

8. Oversight Costs. Pursuant to A.R.S. § 49-282.05, the RID shall reimburse 
ADEQ for the reasonable and necessary costs incurred in reviewing and overseeing the 
Work, including costs consisting of salaries and benefits paid to state employees and 
other direct or indirect costs ("Oversight Costs"). Reimbursement for Oversight Costs 
shall be deferred until ADEQ has incurred at least $100,000.00 in Oversight Costs or 
when 2 years has passed from the effective date of this Agreement, whichever occurs fust 
("Contingent Events"). 

ADEQ shall inform the RID of when a Contingent Event has occurred and every 
ninety (90) days thereafter, ADEQ shall provide to the RID an Oversight Cost Package 
consisting of invoices and summaries of ADEQ Oversight Costs. The RID shall submit 
payment for the Oversight Costs within thirty (30) days of receipt of each Oversight Cost 
Package to: 

Michael D. Clark 



ADEQ shall inform the RID of when a Contingent Event has occurred and every 
ninety (90) days thereafter, ADEQ shall provide to the RID an Oversight Cost Package 
consisting of invoices and summaries of ADEQ Oversight Costs. The RID shall submit 
payment for the Oversight Costs within thirty (30) days of receipt of each Oversight Cost 
Package to: 

Michael D. Clark 
Chief Financial Officer 

Arizona Department of Environmental Quality 
Ill 0 West Washington Street 

Phoenix, Arizona 85007 

The RID shall pay interest at the statutory rate on any balance remaining unpaid 
after the thirty (30) days set forth above. 

9. Submittals. All deliverables, materials, plans, reports, test results, notices 
and other items ("Submittals") submitted to ADEQ under this Agreement shall be sent to: 

Julie Riemenschneider, Project Manager 
Arizona Department of Environmental Quality 

Remedial Projects Section 
111 0 West Washington Street 

Phoenix, AZ 85007 

All Submittals to the RID under this Agreement shall be sent to: 

David P. Kimball, III 
Legal Counsel 

Gallagher & Kennedy, P.A. 
2575 East Camelback Road 

Phoenix, AZ 85016 

All Submittals to ADEQ or the RID under this Agreement shall be deemed 
submitted when mailed postage prepaid and postmarked, when accepted for delivery by a 
commercial delivery service or when hand delivered to the above address. 

10. Severability. The provisions of this Agreement are severable. If any 
provision is declared by a court of law to be invalid or unenforceable, all other provisions 
of this Agreement shall remain in full force and effect. 

11 . Entire Agreement. This Agreement expresses the entire agreement of the 
Parties. No modification of this Agreement is valid or enforceable unless the 
modification is reduced to writing, signed by the Parties and attached hereto. 

12. Day. Where used herein, "day" shall mean a calendar day, unless 
otherwise specified herein. 



13. Cancellation. This Agreement may be canceled pursuant to A.R.S. § 38-
511. 

14. Interpretation. This Agreement shall be interpreted and enforce according 
to the laws of the State of Arizona. 

15. Effective Date. The effective date of this Agreement shall be the date this 
Agreement is signed by ADEQ following signature by the RID. 

2252640va 

Dated this rly of~ffl.i; , 2009. 

ARIZONA DEPARTMENT OF ENVIRONMENTAL 
QUALIT , an agency of the State of Arizona. 

tone, Director 
Waste Programs Division 

ROOSEVELT IRRIGATION DISTRICT, a political 
subdivision ofthe State of Arizona 

Counsel 


